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This case is before the court on Employer/Appellant Joe Randazzo Fruit & 

Vegetable, Inc.’s appeal requesting reversal of the Michigan Compensation Appellate 

Commission’s decision, issued on April 17, 2014, finding Claimant/Appellee Alexander 

K. Burrows eligible for unemployment benefits. For the reasons stated below, the case 

should be remanded back to the Administrative Law Judge for a more extensive review.  

 
 

FACTS 
 

 This action arises out of Claimant/Appellee Alexander K. Burrow’s eligibility for 

unemployment benefits following Employer/Appellant Joe Randazzo Fruit & Vegetable, 

Inc.’s termination of Appellee’s employment on May 27, 2013 for misconduct. From 

May 2012 up to his termination, Claimant worked for Randazzo, Inc. as a cashier. 

According to the Employer, during the course of his employment, Claimant committed 

15 separate infractions, all of them involving either lateness or attendance, and received 

12 separate documented written warnings (in addition to undocumented verbal warnings), 

including a notice on May 15, 2013 that any further infraction of the attendance/lateness 

policy would result in termination. During the evidentiary hearing on the case before 

Administrative Law Judge Carl Ratliff, Claimant did not challenge any of these 

infractions, though he did state that he was frequently prevented from getting to work on 

time because he lived in a household with 5 other people, all of whom shared one 
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bathroom and had a crowded driveway. Finally, following a no-call/no-show on May 27, 

2013, Claimant was terminated that day.  

Claimant challenged the Employer’s account of the final event that prompted his 

termination, claiming both that he told the store’s shift manager, Meghan Patel, he was 

going to be out of town on May 27 and that Patel verbally confirmed to him that she had 

changed the cashier shift schedule so that he would not be working on that date. Yet in 

her testimony before the ALJ, Patel disputed both allegations, claiming that Claimant did 

not inform her that he would not be able to come to work that day, and that she 

accordingly scheduled him for May 27, 2013. However, given that the Employer was 

unable to produce the written shift schedule as evidence to rebut Claimant’s testimony 

that he was not scheduled to work on May 27, 2013, the Agency, ALJ, and Appellate 

Commission all ruled that the Employer did not meet its burden of proof that Claimant 

committed misconduct, and that Claimant was thus eligible for unemployment benefits.  

 
 

ARGUMENTS 
 

I. Appellant Randazzo Inc.’s Argument to Reverse  
 

Appellant suggests that, even though there might have been some 

miscommunication between the Employer and Claimant, Claimant’s recurring attendance 

and lateness problems should have alerted him to the importance of showing up on time. 

In order to establish whether Claimant’s no-call no-show on May 27 qualifies meets the 

statutory criteria of employee misconduct, Appellant relies on the Michigan Supreme 

Court’s definition of misconduct found in Carter v. Michigan Employment Security 

Commission 364 Mich 538 (1961): 
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Conduct evidencing such willful or wanton disregard of an employer’s interests as 
is found in deliberate violations or disregard of standards of behavior which the 
employer has the right to expect of his employee, or in carelessness or negligence 
of such degree or recurrence as to manifest equal culpability, wrongful intent or 
evil design, or to show an intentional and substantial disregard of the employers 
interests or of the employee’s duties and obligations to his employer. Carter 364 
Mich 538 (1961), Commission Digest 12.01.  

 
 

In light of Claimant’s recurring attendance problems, Appellant suggests that any 

reasonable employee would have taken extra caution to double-check the written 

schedule to see whether he/she was scheduled to come to work on the date in question. 

However, because Claimant failed to do so, his behavior meets the Court’s “carelessness 

or negligence of such degree or recurrence as to manifest equal culpability, wrongful 

intent or evil design, or to show an intentional and substantial disregard of the employer’s 

interests” standard of misconduct in Carter, supra. Therefore, the Appeals Commission’s 

decision should be reversed because it was contrary to law.  

 
II. Appellee Michigan Unemployment Insurance Agency’s Argument for 

Remand 
 

In contrast to Appellant’s request for outright reversal, the Agency takes a 

different tack, concluding that the case should be remanded because the ALJ and 

Appellate Commission based their decisions on an incomplete legal analysis of the 

matter. Specifically, both courts only considered the facts surrounding Claimant’s May 

27 no-call no-show, and did not take into account the numerous latenesses or absences 

that preceded May 27.  

The Agency bases its argument in large part on the Michigan Court of Appeals’ 

ruling in Christophersen v. City of Menominee, which held that misconduct may be based 

upon a series of infractions or acts, where no one by itself rises to the level of 
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misconduct, if considered together, the acts evince a willful disregard of the employer’s 

interest. Christophersen 137 Mich App 776, 780-781; 359 NW2d 563 (1984). The 

Appeals Court in Christophersen further held that the law does not demand that the series 

of acts “be of the same nature or the same type of infraction or rules” or even be closely 

connected in time. Id. (quoting Giddens v. Employment Security Commision, 4 Mich App 

526, 535; 145 NW2d 294 (1966)).  

Since failure to report to work on time may constitute statutory misconduct, the 

employee has the burden of proving either good cause or factors beyond his/her control 

for a great majority of his/her absences or tardiness. Wickey v. Employment Security 

Comm’n, 369 Mich 487; 120 NW2d 181 (1963); Washington v. Amway Grand Plaza, 135 

Mich App 652, 658; 354 NW2d 299 (1984); Veterans Thrift Stores, Inc. v. Krause, 146 

Mich App 366, 368; 379 NW2d 495 (1985). The Agency argues that Claimant has failed 

to do either. His only excuse was that he was living in a crowded household with one 

bathroom and had to deal with a driveway that was often blocked by other cars, which 

fails to meet the good cause standard under Washington, even if the ALJ thinks it is a 

good personal reason. Id.  Even assuming that there was indeed miscommunication the 

day of the no-show no-call on May 27, the Employer had a right to expect that the 

Claimant would confirm that it knew he would be out of town on May 27. When coupled 

with Claimant’s previous infractions, the “miscommunication” likely constitutes a willful 

disregard of the employer’s interest under Carter. The Agency recommends remand 

rather than reversal because both the ALJ and Appellate Commission did not consider the 

miscommunication with the broader pattern of infractions required under Christophersen.     

 
 


