
Nullification 1 

Chris Cole 

Dr. Zhang 

ENGL 118/K 

8 March 2004 

Page 488 #4 

Nullifying the Law 

If one thinks of a courtroom in today’s society one might imagine lawyers arguing 

cases, a judge presiding from his bench, and 12 jurors listening and taking notes about what 

is said.  These 12 people who make up what is known as a jury are by no means famous.  

Some jurors don’t hold a steady job, some may still be in college, and some may not even 

have graduated from high school, yet collectively they hold the power to send someone to 

prison or sentence someone to death.  Juries take an oath to uphold the law. But when jurors 

take it upon themselves to follow their morals and consciences, thereby “nullifying” the rule 

of law, they are in effect damaging our democratic government and possibly compromising 

the rights of defendants as defined in the U.S. Bill of Rights.   

To understand the controversy surrounding jury nullification, the phrase itself must be 

defined.  Simply put, jury nullification is a jury’s “deliberate rejection of the evidence or 

refusal to apply the law either because the jury wants to send a message about a social issue 

or because the result dictated by law is contrary to the jury’s sense of justice, morality, or 

fairness” (Garner, 2001).  Jury nullification has occurred throughout the history of the U.S. 

judicial system.  One of the more famous cases occurred during the colonial period.  In 1735 

John Peter Zenger, publisher of New York’s second paper, the Weekly Journal, was tried for 

seditious libel against the British Crown.  Zenger was acquitted after his lawyer, 80-year-old 

Andrew Hamilton, argued that truth was a defense against libel.  Furthermore, Hamilton 

added, “why should the colonists be bound by a British law they had not themselves 
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approved?” (Baran, 2003).  Another example from history comes from the era when there 

was a prohibition on alcohol products.  The acquittal rate in alcohol cases was so high that 

the laws governing the banned substance couldn’t be enforced (Scheflin & Van Dyke, 1980). 

While fictitious, the following is yet another example of jury nullification on David E. 

Kelly’s  (1997) TV series “The Practice” featured a 4-part episode in which the law firm 

defends a Jewish man, Gerald Braun, who murdered his daughter’s killer.  Lawyer Bobby 

Donnell (played by Dylan McDermott) argues that Braun was justified in murdering his 

daughter’s killer under Jewish law even though it is against the law of the land.  Braun is 

ultimately acquitted of the charges. 

In the essay “Jury Nullification: Should Not Be Allowed,” Mark S. Pulliam (cited in 

Rottenberg, 2003, pp. 462-465) argues that the practice of jury nullification is contrary to the 

rule of law.  Pulliam makes several points, the first of which is that “a renegade juror cheats 

the parties to the case out of their right to have the matter decided according to the law.” 

Pulliam also argues that one of the basic purposes of democratic government is enforcing 

democratically enacted laws. Moreover, Pulliam ends his essay by saying, “Jurors ignoring 

the law accomplish nothing but anarchy in a microcosm – nullifying the rule of law” (p. 465). 

The phrase jury nullification is actually a misnomer.  The jury really doesn’t “nullify” 

the law; it just disregards it no matter what the evidence might prove.  Whatever the verdict, 

the law will still remain in effect. Moreover, verdicts rendered by juries do not set legal 

precedent for future cases (Jonakait, 2003).  In some instances the judge will also instruct the 

jury to apply the law regardless of their opinion of it (Linder, 2001). Thus, jury nullification 

does not provide equal applicability under the law, since some juries opt to follow their 

consciences while others are clearly told they cannot do so.  Also since every juror has a 

different set of morals (or a lack thereof), their interpretation of the law will differ. The 

search for “impartial” jurors has itself led to a problem. The process by which a juror is 
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selected seems to be biased toward the less educated and well informed.  This would appear 

to make the jury pool more likely to rely on their sense of morals, thereby increasing the 

likelihood of nullification (Amar, 2004).   

As Pulliam (2003) points out, jurors swear an oath to “follow the law according to the 

instructions of the court” (p. 464).  Because of this when jurors deliberately disregard the law 

and vote to acquit a defendant despite the evidence they are in effect breaking their solemn 

oath, thus themselves becoming outlaws. Perhaps the most heinous example of this occurred 

during the civil rights movement where all-white southern juries refused to convict white 

supremacists for killing blacks despite their obvious guilt (Linder, 2001).  In such cases the 

double jeopardy clause contained within the Fifth Amendment to the U.S. Constitution 

prohibits the state from again prosecuting the defendant for the same offense.   This in 

essence deprives the state and the people of their rights.   

Proponents of jury nullification, on the other hand, argue that it should play a role in 

today’s justice system.  In the October 9th 2002 Writ column of FindLaw.com, Sherry F. Colb 

points out, “When a law is patently unjust…a jury can use its power to protect a particular 

defendant from injustice” (Colb, 2002). The question could be raised: what group is better 

qualified to decide whether a law is just in a democratic society -- an individual juror or 

society as a whole?  For instance, the southern juries during the civil rights movement 

probably felt that racially motivated slayings were in many cases justified; obviously in these 

cases they ignored the laws concerning murder that were in force at the time. Because of the 

juries’ misconceived notion of justice our nation and its justice system suffered.   There are, 

however, checks and balances already in place to protect the defendant.  Should someone be 

wrongfully convicted of a crime, the justice system provides an appeals process that could 

potentially reverse the conviction.  This appeals process is multi-tiered. For example, federal 

appeals begin at the U.S. district court, followed then by the U.S. court of appeals; appeals 
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could ultimately reach the U.S. Supreme Court itself.  In theory at least, the rights of the 

defendant are thus adequately safeguarded.   

The 6th amendment in the U.S. Bill of Rights should also be considered here.  The 

amendment gives the defendant the right to an impartial jury.  This implies that the jurors are 

unbiased and have no preconceived notions.  Potential jurors that are predisposed towards 

nullification cannot be considered impartial and should be excused during the jury selection 

process.      

Currently, jurors must learn of their power to nullify from sources outside the 

courtroom.   Lawyers cannot tell a jury outright nor argue nullification as this could 

potentially lead the judge to declare a mistrial.  Lawyers can and do, however, hint at the 

notion of jury nullification.  All it takes is one juror who knows of this “top secret 

constitutional right” (Duane, 1996) to start the process and convince the other jurors to follow 

suit.  Since few jurors know of this, jury nullification is applied unevenly, thus denying many 

defendants equal protection under the law. 

Jury nullification perhaps impinges more on our rights as U.S. citizens rather than it 

serves a practical purpose.  Historically it has been used as a type of get-out-of-jail-free card, 

and leads to an uneven application of the law.  As Colb (2002) eloquently states: “…the 

invitation for jurors to be a law unto themselves runs contrary to the long-held ideal in this 

country of a government of laws, not of men.  A law that people are invited to disregard is no 

law at all.”   
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