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After the attacks of September 11, 2001, the United States entered an entirely new war, 

with an undefined enemy who ostensibly did not follow the rules of established states. In 

a broad - but vague - War on Terror, a new debate emerged in the United States 

government: do enemy combatants have the same rights traditionally accorded to all 

prisoners of war, or are there circumstances where the national security of the United 

States allows the Commander in Chief to suspend basic rights to protect the nation? This 

is what we saw in the establishment of secret military commissions, and the legal and 

constitutional crises it unleashed. These military commissions are a part of our long legal 

history of habeas corpus precedent, and the decisions surrounding them add to our 

evolving understanding of that legal doctrine. However, this long term debate 

demonstrates a troubling trend in our legal and political system: for in times of 

emergency a unitary executive claims extraordinary power not necessarily constitutional 

and sets dangerous precedents for the future. The recent events provide the backdrop to 

this discussion.  

 

Three questions arise out of this history.  First, is there a good reason for a unitary 

executive to suspend habeas corpus? Second, how did the Supreme Court apply the usage 

of military commissions and suspension of habeas corpus? Third, how did Congress 

weigh in on this battle when they passed both versions of the Military Commissions Act? 

A little acquaintance with the history and usage of the writ of habeas corpus in times of 

emergency would help set the stage for this study.  



As we shall see, the Executive Branch led the way on detainee rights, the Judiciary 

clipped their feathers before shooting the whole bird, and finally, Congress limped into 

action when it became necessary to provide a guiding statute.  

 

In the midst of this inquiry, we shall also examine how the separation of powers of the 

three branches of the US government interacted in this policy process. In the initial 

findings, it became clear that the traditional understanding of separation of powers is too 

simplistic for usage here. In a traditional view of the separation of powers doctrine - such 

as what is taught in grade school civics textbooks - is that the Congress makes law, the 

president enforces the law, and the judiciary interprets the law. In this study, we shall 

discover it is the Chief Executive who first took action before any law was passed, that it 

was the federal judiciary which held him in check, and finally, the Congress stepped in 

when the president was forced to go to it for authorization.  

 

 

Background of Habeas Corpus Precedents in US Law 

First, we must define habeas corpus in its centrality to American law and jurisprudence.  

The translation from Latin means literally “You may have the body.” Ostensibly, what 

this says is that a prisoner can force a prison custodian to bring them before a court and 

have them declare the charges on which they are held. It is a protection against indefinite 

imprisonment without being charged and tried for a crime. It was a fixture of English 

common law, a writ “antecedent to statute, ... throwing its root deep into the genius of our 



common law” (Williams v. Kaiser, 1945), and codified in the Suspension Clause of 

Article 1, Section 9 of the US Constitution: “the privilege of the writ of habeas corpus 

shall not be suspended, unless when in cases of rebellion or invasion the public safety 

would require it.” This privilege, according to the constitution, is not absolute. In cases of 

extreme emergency Congress is allowed to suspend the privilege. They have done so on a 

number of occasions, and presidents starting with Lincoln during the Civil War claimed 

emergency power to suspend the writ in an extreme emergency. Lincoln’s claim of the 

power was declared unconstitutional at the time, as a federal court said only Congress 

had the right to suspend (ex parte Merryman,  1861). Chief Justice Taney claimed only 

Congress has the authority to suspend the writ; nevertheless, he never prescribed a 

remedy and did not order the release of the prisoner, Merryman. Lincoln’s action created 

a precedent for future action. In the aftermath of war, the Supreme Court also declared 

that usage of military tribunals in the place of civilian courts - when they were 

functioning - is unconstitutional (ex parte Milligan, 1866).  

However, the seminal case on which trial by military commission rests is Ex Parte 

Quirin.  The parties claimed they were unlawfully tried because, as spies, they should 

have been tried in a civilian court. The Supreme Court made the distinction between the 

language of Milligan and the current claimants, saying:  

“ The offense charged in this case was an offense against the law of war, the trial 

of which by military commission had been authorized by Congress, and which the 

Constitution does not require to be tried by jury”(Ex Parte Quirin, 1942).  



Later in the ruling, the Court set a precedent for future action, allowing for citizens of the 

US to be tried in military tribunals: 

 “Citizens of the United States who associate themselves with the military 

arm of an enemy government, and with its aid, guidance and direction 

enter this country bent on hostile acts, are enemy belligerents within the 

meaning of the Hague Convention and the law of war. ” (ibid.,  P.  317 U. S. 

37 .) 

 This was a precedent which allowed the Bush Administration to claim suspension of the 

writ to enemy combatants and try them in military commissions.  

 

We shall see how the precedents were applied, and the how the separation of powers was 

impacted.  

 

I. Did circumstances warrant President Bush from suspending habeas corpus?  

 

On November 13, 2001, President George W. Bush issued an executive order authorizing 

the use of military commissions to try enemy combatants. These military commissions 

are used to try soldiers or enemy combatants captured during a time of war - and follow 

procedures as outlined in the Uniform Code of Military Justice. As the Quirin case 

showed, military commissions can act as an arm of justice in time of war where enemy 

combatants are concerned. As the US reeled from its worst attack since Pearl Harbor, 

many intelligence professionals felt they needed to get a handle on who their enemy - al 

https://supreme.justia.com/cases/federal/us/317/1/case.html#37
https://supreme.justia.com/cases/federal/us/317/1/case.html#37


Quaida - was and how it operated, but also to figure how to find the 9/11 mastermind 

Osama bin Laden. As coalition forces swept through Afghanistan and captured Taliban 

fighters, they had them shipped to the US naval base in Guantanamo Bay, Cuba. The base 

set up a containment camp to house and imprison the detainees, opening in January 2002.  

 

In setting up these military detainment camps and trying the detainees without normal 

due process of law, the president relied on historical precedent for unilateral action. 

However, it raises the question: is a president legally justified in taking such an action 

without the consent of Congress or without accountability for his actions? Certainly, the 

argument can be made that the president is legally empowered to do so, given his implied 

power to repel attacks and to defend the nation, as well as the formal power of 

Commander in Chief. Such implied power can be seen in the language of the constitution, 

where Congress is given the authority to “declare war,” to “raise and supply armies and 

navies,” and other legal measures to keep an armed force in the field. However, in a time 

of emergency, when an invader is attacking the shores of the US, the Congress would not 

have the time to call up the militia or order the professional military into battle. Such is 

the implied nature of the president’s power to repel attacks.  In a time of national crisis, it 

is generally considered a good thing to have an executive act swiftly to secure the 

homeland.  

 

However, the counterbalance to such an action would be the executive could go too far 

without an appropriate check on such power. In the expansive interpretation of 



presidential power accorded by both the White House Counsel and the Department of 

Justice, the traditional underpinnings of powers and limitations of the Chief Executive 

have been stretched to new limits.  

 

The precedent for suspending habeas corpus is a matter of record, but it begs the 

question: would it endanger national security if enemy combatants were afforded the 

same protections guaranteed to all US citizens? Would it tie the hands of intelligence 

professionals if an enemy combatant faced a regular courts martial instead of a secretive 

military commission? Laura Dickinson, Professor of the University of Connecticut 

School of Law, would agree. She noted the Roosevelt Administration conducted the 

public Nuremberg Trials, following civilian legal procedure and trying former Nazi 

officials for war crimes through due process. It became a matter of historical record, and 

allowed the world to see and judge the actions of the accused (Dickinson, 5).  

 

Until 2004, the military commissions were run on a rather ad hoc basis, until they were 

formally changed to the Combatant Status Review Tribunal - a change made in the wake 

of demands of the Supreme Court and by public pressure. Habeas corpus was still not 

fully followed, as the Supreme Court allowed Army Regulation 190-8 to be a guiding 

light (O’Connor, 2004). The regulation defines who is and who is not an enemy 

combatant, and allows military tribunals to “review” the combatant status of detainees, in 

a formalized tribunal setting. Such tribunals have been called “inadequate and 

rudimentary.” Many combatants were only given basic protections, informed of general 



charges (some habeas corpus), and were not generally afforded legal counsel (Tobias, 

2005).  

 

Examples such as the ones above provide a reason why it is dangerous for a president to 

act unilaterally, and as we shall see the checks and balances of the other two branches of 

government helped check the runaway power assumed by the Chief Executive.  

 

 II.  How did the Supreme Court apply the usage of the military commissions and 

the claim of suspension of habeas corpus? 

 

In the policymaking process, it is usually the fastest actors who have the most impact on 

federal policy. That role is usually claimed by the Executive Branch, with its prerogatives 

of enforcing the law and other recognized functions given to it by Congress or by 

tradition. However, the branch that provides the greatest thorn in the side of the 

Executive Branch is not the Congress, but the judiciary. It can act decisively in its role as 

a constitutional arbiter and in cases involving the federal government, and provides the 

most effective check on unrestrained power claimed by a unitary executive. As we have 

seen in the ex parte  cases decided by the Taney court, the judiciary can often be the 

fastest actor to counter a strong president’s proclivities and give an effective check to 

those claims of power. That being said, the judiciary is often more lenient to recognizing 

executive claims to power in the realm of fulfilling his duties as Commander in Chief or 

in foreign policy (Miller & Barnes, 86). There is a tendency is US policy making in a 



time of war to defer to the judgments of the Chief Executive, and confer on them vast 

discretionary powers. Again, as we saw above, the judiciary deferred to the executive in 

the usage of military commissions in ex parte Quirin .  

 

So this could beg the question: why, when SCOTUS had such rich precedent to allow 

executive action, did they finally decide to change course? To answer this, we need to 

look at the cases involving detainees and how the court interacted with the 

Administration and Congress, and what led them to the ultimate conclusion that the 

actions taken by Congress and the president were unconstitutional. For our purposes, we 

shall only look at three of the most important cases which set national policy, forced 

Congress’ hand, and then finally, declare the subsequent statute passed by Congress to be 

unconstitutional.  

 

Background to SCOTUS Cases 

 

In the cases involving detainee rights and the right to habeas corpus, the judiciary acted 

whereas the Congress spent much time investigating. When the program detailing torture 

at Abu Ghraib was revealed, Congress condemned the action, whereas the judiciary acted 

to set ground rules in 2004.  

 

Rasul v. Bush (2004), Jurisdiction of Judiciary Over Detainees 

 



Almost from the passage of the Executive Order and opening up detention in 

Guantanamo, detainees started filing habeas corpus petitions protesting their captivity at 

Guantanamo, and the denial of the basic right of freedom from wrongful captivity. One 

such petition became known the history as Rasul v. Bush,  which was an attempt by two 

Australian citizens and 12 Kuwaiti nationals to file for a writ of habeas corpus. The 

question before the Supreme Court, after it was appealed and given a writ of certiorari, 

was if a foreign national had a right to the writ of habeas corpus, as is guaranteed to US 

citizens in Article 1 of the constitution. Part of this contention also included whether 

federal courts had the right of jurisdiction to determine detainee rights. The Bush 

Administration argued that, pursuant to a previous precedent by the Supreme Court in 

Johnson v. Eisentrager (1950) , the courts had no jurisdiction when it came to military 

prisoners of war. In this case, the U.S. government argued that non-citizens had no legal 

rights under the U.S. constitution, and they had no right to habeas corpus, as pursuant to 

ex parte Quirin . 

 

The Supreme Court, in a decision written by Justice Stevens, held that Eisentrager  did 

not apply here and the federal courts had such jurisdiction. In making this case, the court 

asserted - in Justice Anthony Kennedy’s concurring opinion - “there are circumstances in 

which the courts maintain the power and the responsibility to protect persons from 

unlawful detention even where military affairs are implicated” (Rasul v. Bush, 2004). 

This provided the necessary jurisdiction for federal courts in upcoming cases involving 

further cases of habeas corpus, military commissions, and detainees.  



 

Hamdan v. Rumsfeld (2006), the first shot across the bow 

This next of the three chosen cases decided several questions of order. One of them was 

jurisdiction. Since the Rasul  case gave SCOTUS jurisdiction in habeas corpus cases, the 

Bush Administration sought to deny the judiciary oversight, claiming it had the right “to 

construe...in a manner consistent with the constitutional authority of the President to 

supervise the unitary executive branch and as Commander in Chief and consistent with 

the constitutional limitations on the judicial power…”(Bush, 2005). This was the signing 

statement issued when President Bush signed the Detainee Treatment Act of 2005, which 

codified the Army standard for interrogation as the norm for how to interrogate detainees. 

It forbade “cruel, inhuman or degrading treatment or punishment,” however, the act never 

spelled out exactly what that meant. The Court assumed jurisdiction over the case, even 

though Hamdan, the main plaintiff, had yet to see his military commission sit and decide 

his fate.  

 

In the second point of order in the case, Justice Stevens, in writing for the majority, also 

determined that the military commissions must meet the minimum standards of the 

Uniform Code of Military Justice and existing treaties. Justice Stevens took issue with the 

assumption by the unitary executive that military commissions can be used at any time, at 

the discretion of the president, and whenever he deems it necessary. The justice’s own 

words say it best:  



“Contrary to the Government’s assertion, even Quirin  did not view that 

authorization as a sweeping mandate for the President to invoke military 

commissions whenever he deems them necessary. Rather, Quirin  recognized that 

Congress had simply preserved what power, under the Constitution and the 

common law of war, the President already had to convene military 

commissions—with the express condition that he and those under his command 

comply with the law of war” (Stevens, 2006).  

At issue for the majority was if the government had followed the laws of war according 

to the Uniform Code of Military Justice, for which the military commissions serve.  

 

Now, Justice Breyer added an interesting concurring opinion, in that he suggested, among 

other ideas, that military commissions are not categorically prohibited, but that the 

president needed to go to Congress and ask for authorization for these commissions to 

exist (Breyer, 2006).  We shall see in the next section how this led to Congress getting 

substantially involved in this issue, and setting up for the final knockout blow by the 

court.  

 

The third assertion by the court in Hamdan  was whether any provisions of the “laws of 

war” as Justice Stevens mentioned had been violated. The court took the logical argument 

that, since military commissions are an arm of the Uniform Code of Military Justice, and 

are often a function of a formal courts-martial, then they had to follow the same legal 

procedures and rules laid out in the UCMJ Art. 36 (b). The UCMJ specifically mentions 



that in courts-martial, military commissions, and other tribunals, they had to follow the 

procedures that one would find in a civilian court of law (US Code 836). In the case of 

Hamdan, the court found that such requirements of military commissions were not being 

met.  

 

Boumedienne v. Bush (2008), the climax 

In this third choice of the landmark cases on detainee precedent, we see, once again, the 

Court revisiting the question of jurisdiction and unlawful detention. For several years, the 

Administration and - to a lesser extent - Congress had tried to limit the judiciary’s 

authority over habeas corpus cases. It was a true example of the back and forth we see in 

the new political process. 

 

For this study, Boumedienne v. Bush  will be the capstone of judicial landmarks in the 

contours of habeas corpus jurisprudence. For, in this case, not only did the Court once 

again declare the Administration’s policy of detainment to be unsatisfactory, they also 

now declared the law that made the military commissions legal - the one Justice Breyer 

said had to be authorized by Congress - to be unconstitutional. The Administration had 

argued that since the prison at Guantanamo was not in the US mainland, the requirement 

to provide the writ of habeas corpus to detainees was not required.  

 

Justice Kennedy delivered the opinion for the Court, stating that the very mention of the 

writ of habeas corpus in the constitution itself - before even the Bill of Rights was 



conceived or adopted - places it as a very high priority for the Founding Fathers. It was 

considered so important to the rights of the the people that it was specifically placed in a 

section that forbade Congress from suspending it - in most cases (Kennedy, 2008). 

Kennedy also noted, later in his opinion in Boumedienne - that the writ provides an 

effective check on the Executive and Legislative branches, which “the political branches 

may switch the constitution on or off at will would lead to a regime in which they, not 

this court, 'say what the law is'” (Kennedy, ibid.).  

 

Thus, in this round of the policymaking process, the Supreme Court of the United States 

attempted to lay to rest the question of the scope to which habeas corpus applies. While it 

struck down a good part of the Military Commissions Act, it did not question the 

constitutionality of military commission themselves. It only specified that the writ can 

not be denied to anyone who is territory controlled by the United States.  

 

III. Congress Weighs In - and Loses Battle 

It is easy to think the decision made by the Executive or Judiciary were made 

independent of each other and in a vacuum. However, that is not how even the simplest 

of policy processes work. Most of the decisions made by the co-equal branches of 

government were more of a “call and response” type of policy making. Mark Miller and 

Fred Barnes, in their seminal work Making Policy, Making Law,  put it this way: “Policy 

in the United States emanates not from the separate actions of the branches of 

government but from the interaction among them” (Miller & Barnes, 174). The president 



would claim almost unlimited powers due to his responsibility to protect the nation, the 

judiciary responded by saying no, then the president went to Congress to restrain the 

judiciary and recognize its right to do virtually anything in wartime.  

 

Congress responded to the Hamdan  case in 2006 by passing the Military Commissions 

Act, thus formally recognizing what the Bush Administration had claimed they had the 

right to do under the powers of commander in chief. The statute formally allowed for 

military commissions, and, among other provisions, made it illegal for a foreign detainee 

or enemy combatant to appeal for a writ of habeas corpus with any civilian court or judge 

in the United States (MCA, 2006). This was found in Section Seven, the provision with 

which the Supreme Court took issue. It specifically forbade habeas corpus cases to be  

“filed by or on behalf of an alien detained by the United States who has been determined 

by the United States to have been properly detained as an enemy combatant or is awaiting 

such determination” (ibid, Section 7). Justice Kennedy, elsewhere in the aforementioned 

opinion, claimed the political branches can not at will turn on or off the constitution when 

it suits them (Kennedy, majority opinion). Thus, the Supreme Court claimed its 

constitutional duty to review legislation, and made themselves the final arbiter of “what 

the law is.”  

 

Since Section Seven of the MCA was unconstitutional, Congress passed an amendment 

in 2009, called the Military Commissions Act of 2009 informally, but was really an 

amendment to the National Defense Authorization Act of 2009. It addressed the concerns 



the Supreme Court noted in Boumedienne , The amendment was an improvement over the 

first attempt at establishing military commissions. It limited the admissibility of hearsay 

evidence in a hearing and allowed greater defense access to witnesses and evidence. 

However, critics noted it still fell short of allowing full due process to detainees. The 

American Civil Liberties Union, in a statement by their Chief Legal Counsel, noted:  

“While this bill contains substantial improvements to the current military 

commissions, the system remains fatally flawed and contrary to basic 

principles of American justice….The military commissions were created 

to circumvent the Constitution and result in quick convictions, not to 

achieve real justice” (ACLU, 2009).  

So it would seem as if the battle would continue, as the three branches of 

government debate the issue of balancing liberty over safety.  

 

Congress seems to have had the idea of doing as little as possible when it comes to 

determining detainee rights and privileges, instead they defer to the Executive Branch in 

such matters. The amendments of 2009 bear witness to how little they attempted to 

rectify the problem or question the constitutionality of military commissions in trying 

detainees. The amendments only addressed the part of the original MCA which the 

Supreme Court objected. In this case, the Congress served as a passive agent in what was 

a fight over rights and prerogatives between the Executive and Judicial branches, and in a 

pinch, they acquiesced to the president’s insistence that the judiciary be limited in the 

kinds of habeas petitions they hear. Indeed, it is often the case that Congress defers to the 



president in foreign policy and confers on the Commander in Chief vast leeway when it 

comes to practical power in national security. Such habits - or practices - are not new to 

the last century, but have been practiced by legislative bodies for centuries. Historical 

writers from Alexander Hamilton in The Federalist No. 8  to foreign observers such as 

Alexis de Tocqueville and James Joyce all noted that national emergencies such as war 

quickly expand the prerogatives of the president, while domestic affairs and general 

peacetime see them diminish (LSE).  

 

Conclusion 

As we have seen in this cursory study, the policy process is not straightforward, as the 

civics textbooks teach. In the beginning of our republic, perhaps, it was straightforward, 

as  Congress would make the law, the president would faithfully execute the laws, and 

the judiciary would settle disputes. But, in the last one hundred years - but especially in 

the last fifty - the rise of the administrative state has blurred the lines of policymaking to 

the point that any branch of the government could start the policy process, and no one 

branch has the final say in the evolution of policy.  

 

For our purposes, we glimpsed into the history and usage of important cases on how 

habeas corpus was interpreted. We also explored how events and temperament for a 

unitary executive colored the views of the Bush Administration in denying the right to 

habeas corpus to detainees at Guantanamo. Then, we watched as it progressed to the 

Supreme Court in three distinct cases where they fought the Administration for 



jurisdiction and established the inalienable right to habeas corpus wherever the US has 

territorial responsibility. We took a dim view on Congress’ enabling the Executive 

branch at the expense of separation of powers and protection of inalienable rights.  

What did the study glean for us in understanding? That the policy process is never 

actually done or finished. There is always another word by another actor or interested 

party that wishes to have their say. And, as the 2009 amendments to the Military 

Commissions Act show, the debate is still not done, as due process still needs to be fully 

achieved for detainees. While the Obama Administration has curtailed many of the 

practices towards detainees that his predecessor adopted - and held very public trials for 

high profile detainees - the debates between the various branches of government, the 

separation of powers, and the rights to habeas corpus still consume interest today.  

 

It is reasonable to assume that none of these issues will be resolved. Indeed, the debates 

over the extent of liberty over security are as old as the republic itself. It is guarded by 

each generation, and the rise and fall of those liberties are the responsibility of every 

generation. The precedents set by the president, the judiciary, and the Congress will 

inform future leaders as the debate and policy evolution continues into the future.  
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