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      Two large fire protection  districts  in the western
portion of the metropolitan Denver area formally
consolidated in 1994 and commenced consolidated
operations on January 1, 1995, after much effort. The
West Metro  Fire  Protection  District  was created  by the
statutory consolidation  of the  Lakewood  Fire  Protection
District (Lakewood)  and the Bancroft Fire Protection
District (Bancroft). The formal consolidation
consummated the permanent  restructuring  of the two
organizations that had started with the creation of a joint
operating entity known as the Lakewood/Bancroft
Combined Fire Authority.

Motivation for Reorganization

      The two adjacent fire protection districts, which serve
portions of the City  of Lakewood,  City  of Morrison and
nearby unincorporated portions of southeastern Jefferson
County, realized  that there  were opportunities  to serve
their constituent populations more efficiently by
increased intergovernmental cooperation in the provision
of fire fighting and emergency medical services. Political
barriers stood in the way of proceeding  directly  with  a
formal consolidation of the  two districts.  It was difficult
for the boards  to face the prospect  of surrendering  the
good will  of their  respective  organizations,  accumulated
over many years, to an unknown  new organization  or,
worse yet, to the neighboring district.

Optional Legal Structures

      Several options existed for increasing the
intergovernmental cooperation of the adjacent fire
districts and increasing  efficiency of delivery of their
respective services. The simplest and most obvious
option for improved efficiency was use of
intergovernmental agreements.(fn1) Such agreements
may be very broad or may be limited in scope to address
selected areas, such as communications, dispatch,
training, purchasing and operational cooperation between
neighboring jurisdictions. Another option was to create a
fire authority  to provide  the  services  otherwise  provided
by the two districts.(fn2)

      Several  reorganizational  options  under  the Special
District Act ("Act")(fn3) also were available. Either
district could  dissolve  under  Part  7 of the  Act, with  the
other district surviving and continuing the services of the
dissolved special district.(fn4)  The two districts also
could use Part 6 of the Act to consolidate and form a new
and distinct  special  district,  causing  both  of the  existing
special districts to cease to exist.(fn5)

Combined Fire Authority

      In 1990 and after a great deal of discussion  and
analysis, the two boards decided to proceed incrementally
with the formation of a fire authority. The statutory
authority under  which  the fire authority  was created  is
remarkably brief.(fn6)  The  absence  of detailed  statutory
guidance provided  both  an opportunity  and  a challenge.
The two districts wanted a robust fire authority that
would assume as many district functions as possible. The
boards wanted  the authority  to be a separate  legal  entity
that would  serve  as an interim  step  toward  the  ultimate
statutory consolidation of the districts.

      Several  functions were identified as areas where the
district boards  would  face claims of unlawful  delegation
of authority  if the  functions  were  transferred  to the  fire
authority, including  adoption  of annual  district  budgets,
conduct of regular and special elections, consideration of
petitions for inclusion  and  exclusion  of property  into  or
from the district,  and establishment  of mill levies for
property tax revenues.  Most other functions could be
delegated to the authority  through  derivative  powers  of
the districts with careful drafting of both the
authority-establishing contract and board resolutions
authorizing the authority's activities.

      Creating a separate legal entity apart from a
traditional fire protection district raised a number of legal
questions. Counsel for the districts solicited the views of
the Department of Local Affairs and the Colorado
Department of Law on several  legal  issues that involved
whether the authority  was a "government  entity." The
questions were answered by an informal opinion from the
General Legal Services Section of the Department of Law
dated July 26,  1990.  The  responding  Assistant  Attorney
General concluded that: (1) the authority was covered by
the Colorado Governmental Immunity Act; (2) the
authority
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could enforce fire codes; (3) the authority could maintain
"public employee" status for its employees; (4) the
authority could maintain  its own civil service system,
distinct from the districts; and (5) the authority would be



eligible to participate  in the Fire and Police Pension
Association retirement program.(fn7)

      A number of broad policy provisions in the
authority-establishing contract created divisive problems.
Equitable funding for the authority was never resolved to
the parties' satisfaction.  District funding contributions
were equal between the two districts, but as their assessed
valuation grew differentially,  one district  had to set a
higher mill levy than the other to maintain equal funding
contributions. Board composition also was problematic. It
was ultimately  resolved  by providing  for a ten-member
board consisting of the entire board of each district.

Decision to Pursue Consolidation

      The final impetus for concurrence on the concept for
consolidation came with the statewide electoral approval
of Amendment 1 ("TABOR") in 1992.(fn8) Board
members realized  that there  would  be no hope of ever
equalizing the mill  levies  of the two districts  without  a
vote under TABOR, and that a consolidation  election
under the Special District Act was the most logical
vehicle to raise the matter to the electors of each district.
Consolidation was approved by both districts in
November 1994 by significant  margins,  after a narrow
defeat in November 1993.

Consolidation Procedures

      The consolidation process is initiated by resolution of
the board of directors of a district seeking to consolidate
its special district with another.(fn9) The board initiating
the consolidation must pass a resolution declaring that its
district and specified other special districts are so situated
that the districts may operate more effectively and
economically as a consolidated district and that the public
health, safety, prosperity and general welfare of the
inhabitants of the special district initiating the
consolidation would be better served by the consolidation
of such districts or services.(fn10)

      Once  a consolidation  resolution  has  been  passed  by
the initiating district, a copy must be sent to the board of
directors of any district named in the consolidation
resolution. A responding special district board must pass
a concurring resolution within six  months of the time of
the receipt  of the resolution  of the initiating  board of
directors, unless  the consolidation  resolution  specifies  a
shorter period. A preconsolidation agreement is optional.
However, if consolidating  districts  want to use one to
guide the consolidation  process, it is best to have it
substantially complete by the time the concurring
resolution is approved  because  within  thirty  days of the
receipt of the final  concurring resolution,  the resolutions
must be filed with the board of county
commissioners.(fn11)

"For the most part, the challenges  are not with legal
procedures, but with the interpersonal interactions of the

participants involved."

      If the proposed consolidated district is either partially
within a municipality  or within  a three-mile  radius  of a
municipality, a consolidated district service plan must be
submitted to the  board  of county  commissioners  as if it
were for a new special district.(fn12) Although the statute
is not explicit, any required service plan probably should
be submitted  to the county within  the same thirty-day
period from the receipt  of the concurring  resolution.  A
service plan hearing is conducted by the county planning
commission and the board of county
commissioners.(fn13)

      Once the board of county commissioners  has
approved the  proposed  service  plan  for the  consolidated
district, the consolidation resolution and concurring
resolutions are filed with the district  court.(fn14)  The
board of county commissioners' resolution approving the
consolidated district service plan also should be filed with
the court because the court will have to determine
whether all statutory  requirements  have been satisfied,
and the commissioners'  resolution  may be part of that
proof.

      The  court  will  set  a hearing  to determine  whether  a
consolidation election should be held. Notice of the
hearing must be published  in a local newspaper  and
served on any municipality  in which  any portion  of the
consolidated district is located or a municipality within a
three-mile radius  of the proposed  special  district.(fn15)
Any elector  or owner of property  within  the proposed
boundary of the consolidated  district,  the county or the
municipality having territory within the proposed
consolidated districts may file an objection to the
consolidation with the court.

      If any of the consolidating districts have outstanding
bonded indebtedness,  the district  creating  the debt will
continue to assume  the debt unless  a preconsolidation
agreement requires that the debt be assumed by the
consolidated district and the voters approve the
assumption at the consolidation  election.(fn16)  Other
financial obligations  of consolidating  districts,  including
unfunded pension  liability,  may be converted  to general
obligation debt and remain the obligation of the taxpayers
of the district creating the financial obligation, if
approved by the district's voters at the consolidation
election.(fn17) Conversion of financial obligations to
general obligation debt must be voted as a separate ballot
question.(fn18) The consolidation may be conditioned on
voter approval  of such  a ballot  issue  if so provided  in a
preconsolidation agreement or the service plan.(fn19)

      If the  court  finds  that  the  boards  of directors  of the
districts seeking consolidation have proceeded in
accordance with the statute, the court will order an
election within each of the consolidating special
districts.(fn20) The election  must  be set consistent  with
the requirements of TABOR, the Special District Act and



the general election statutes.

Consolidation Election Issues

      Prior to the adoption of TABOR, consolidation
elections were fairly straight-forward.  Ballot questions
were largely defined by the consolidation  part of the
Special District  Act, and elections  were  conducted  like
other special district elections. TABOR mandates
additional election procedures.

      TABOR  requires  district  voter  approval  for (1)  any
new tax, (2) a tax rate increase, (3) a mill levy above that
for the  prior  year(fn21)  and  (4)  adjustments  to spending
limitations and revenue limitations.(fn22) The safest way
to proceed is to assume that a TABOR election is
required to establish an initial mill levy, an initial
spending limitation  and an initial revenue limitation.
TABOR election date requirements should be
followed.(fn23) If there will be a consolidated  district
mill levy, it is fairly clear that the consolidation
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election requires the TABOR notice to be "NOTICE OF
ELECTION TO INCREASE TAXES/TO INCREASE
DEBT/ON A REFERRED MEASURE" under TABOR §
3(b). The difficulty arises with the language of the ballot
question.

      Under TABOR § 3(c), ballot questions  for tax
increase or debt increase shall begin "SHALL
(DISTRICT) TAXES BE INCREASED. . ." or "SHALL
(DISTRICT) DEBT BE INCREASED. . . ." The question
arises whether a new mill levy for a consolidated district
is a tax increase.  This  question  has no obvious  answer,
but recent Colorado  Supreme  Court TABOR decisions
help. The court applies a "substantial compliance" test to
TABOR compliance and not a "strict scrutiny" test.(fn24)
If it can be implied  that a district  makes  a good faith
effort to comply, and that noncompliance is not intended
to mislead the electorate, substantial compliance satisfies
TABOR requirements.(fn25)

      Early TABOR concerns  as to whether  compound
ballot questions  are permitted  under  TABOR  also have
been resolved in favor of permitting more than one topic
in a ballot  title if the topics are so connected  with or
dependent on the general  subject  that it might not be
desirable that one be adopted  without  the other.(fn26)
Counsel for a consolidating  district  is well advised  to
have the actual ballot language stated in the court order of
election pursuant  to CRS  § 32-1-602  (2)(e),  even  if the
ballot language is not contested at the court hearing.

Post-Election Procedures

      The existence of the consolidated district is
conclusively established  against  all persons  except the
state of Colorado on consolidation approval by
electors.(fn27) The Special District Act allows the

organizational board to take six months to select the first
board of the consolidated district and conclude
organizational details  of the consolidated  district.(fn28)
However, it is not until  the organizational  details  have
been concluded that  a court  order  is  entered recognizing
the creation of the consolidated district.(fn29)

      Attempting  to certify  a mill  levy for a consolidated
district prior to the time a court order is entered
recognizing its existence is risky. The conservative
approach would be to organize the first board of the
consolidated district quickly, obtain the court order
recognizing the consolidated district and certify the
consolidated district  mill levy before December  15, as
with all other taxing jurisdictions.

      Early  preparations  should  be made  with  the  county
assessor's office regarding mill levy certification. County
assessors are familiar with the statutory provisions
requiring that notice of organization  or changes of a
special district  boundary  by inclusion  must  be made  by
May 1 each year if a property tax is to be collected
against the property for the following year.(fn30) County
assessors may be reluctant to proceed with the
certification of a mill levy for collection in the following
year for a consolidated district formed after May 1 unless
such actions are expressly authorized  by court order.
Assessors also may be concerned about additional
technical statutory notice requirements for a new
consolidated district.(fn31)

      These uncertainties can be resolved in advance of mill
levy certification  by involving the appropriate  county
assessor and county attorney's office prior to or
immediately after a November consolidation  election.
The resolution  of these matters  can be negotiated  and
drafted directly into the court order recognizing the
consolidated district. In this manner, the court order
provides much-needed  comfort for the assessor, and
counsel for the  consolidated  district  can be assured  that
the consolidated  district's mill levy will be collected
without interruption.

      The sooner  the organizational  board  completes  the
essentials necessary  for the court order  recognizing  the
consolidated district, the better. As soon as the first board
of the consolidated  district is determined,  the district
begins to act like any other special district of its kind. The
organizational board  will  have several  members  who at
best will only serve the consolidated district in a
nonvoting advisory capacity. There could easily be
contested issues before the organizational  board that
could be decided differently if decided by the first board.
Since the first board will have the legal responsibility for
managing the affairs of the consolidated district, it
appears proper that it should assume full responsibility at
the earliest reasonable time.

      The Special District  Act is silent as to when a
consolidated district must commence operations. January



1 appears  to be the most reasonable  date  to commence
operations if otherwise  possible.  Confusion  about  issues
of property tax collection,
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budgets, appropriations and audits is likely to be
minimized with  a January  1 commencement  date.  If the
consolidation election  is held as a TABOR  election  in
November, there  will  be  a flurry  of activity  to complete
all requirements to commence operations of the
consolidated district  by January  1. However,  with  prior
planning, it is achievable.

Conclusion

      Many efficiencies  can be achieved  and service  to
constituents can be improved and made more cost
effective through  special  district  consolidation.  For the
most part,  the challenges  are not with  legal  procedures,
but with the interpersonal interactions of the participants
involved. One of the biggest  challenges  for the persons
involved is to achieve  a long-term  vision of what the
consolidated organization will be like, and to look
beyond short-term posturing and proceed in a manner that
is beneficial to the long-term interest of the new
consolidated organization.  With  foresight,  planning  and
persistence, counsel can guide the process for the special
district client  for a result  that will be favorable  to the
district and its constituents.

NOTES

_____________________
Footnotes:

      1. Constitutional  and statutory  authority  for such
agreements is found at Colo. Const. Art. XIV, § 18(2)(a)
and CRS § 29-1-203(1).

      2. See Colo. Const. Art. XIV, § 18(2)(b) and CRS §
29-1-203(4).

      3. See generally CRS § 32-1-101 et seq.

      4. CRS §§ 701 to 708.

      5. CRS §§ 32-1-601 through 608.

      6. CRS § 29-1-203. Primary reliance is on subsection
(4), which  states  that  "[a]ny such contract  may provide
for the joint  exercise of the function,  service,  or facility,
including the establishment  of a separate  legal  entity  to
do so." [Emphasis added.] Additional statutory authority
includes the power to enter into contracts of CRS §
32-1-1001(1)(c), the power to manage  and control the
affairs of the district of CRS § 32-1-1001(1)(h)  and
incidental or implied powers of CRS § 32-1-1001(1)(n).

      7. The informal opinion is contained in a
memorandum from David  C. Feola,  Assistant  Attorney
General, General Legal Services Section, Colorado

Department of Law, to Larry Kallenberger,  Executive
Director, Department  of Local Affairs, dated July 26,
1990. Copies of the memorandum may be obtained from
either the author  of this  article  or the West  Metro  Fire
Protection District, 9001 W. Jewell, Lakewood, CO
80232.

      8. Colo. Const. Art. X, § 20, commonly referred to as
the Taxpayer's Bill of Rights, or TABOR.

      9. CRS § 32-1-601(2)(a).

      10. Id.

      11. CRS § 32-1-602(2)(c).

      12. CRS § 32-1-607(6).

      13. CRS § 32-1-202(1). Service plan requirements are
governed by CRS § 32-1-202(2). County decision criteria
are specified in CRS § 32-1-203. Hearing procedures are
specified in CRS § 32-1-204. Notice requirements for the
hearing before the board of county commissioners  are
extensive and include  postcard  notification  to property
owners of the proposed consolidated district.

      14. CRS § 32-1-602(2)(d).

      15. Id.; see also CRS § 32-1-607(6).

      16. CRS § 32-1-606.

      17. CRS § 32-1-606.5(1).

      18. CRS § 32-1-606.5(2); see also  Colo. Const. Art.
X, § 20.

      19. CRS § 32-1-606.5(4).

      20. CRS § 32-1-602(2)(e).

      21. Colo. Const. Art. X, § 20(4)(a).

      22. Colo. Const. Art. X, § 20(7).

      23. Colo. Const. Art. X, § 20(3).

      24. Bickel v. City of Boulder,  885 P.2d 215, 227
(Colo. 1994).

      25. Id.

      26. Id. at 229; see also People ex rel. Elder v. Sours,
31 Colo. 369, 405, 74 P. 167, 178 (1903).

      27. CRS § 32-1-602(2)(f).

      28. CRS § 32-1-603(2).  The organizational  board
consists of all board members of all consolidating
districts. It lasts  no more than six months,  but only as
long as it takes to organize the first board of the
consolidated district. The first board manages the
district's affairs  like any other special  district  board of



directors.

      29. CRS § 32-1-603.

      30. See CRS § 39-1-110(1), (1.5).

      31. See CRS §§ 39-2-115, 39-5-128,
39-5-132(2)(a)(I)(B) and (3).

Column Eds.: Victoria M. Bunsen of the City of
Westminster---(303) 430-2400,  ext. 2231; Michael J.
Heydt, El Paso District Court Judge, Colorado
Springs---(719) 630-2982

This month's article was written by Peter J. Gowen,
Lakewood, an associate  of Robinson  & Scheurer,  P.C.,
(303) 985-2390. He represented the Lakewood Fire
Protection District  in  the consolidation discussed in  this
article.
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