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President Barack Obama's prolonged-detention proposal clearly shows that he is misusing an
opportunity. Instead of embracing the reality that fear has altered our culture and fueled an intense 
debate about the limits of one's right to privacy, due process and a fair trial vs. one's basic assumption 
that the police power of the government is capable of protecting them, Obama defers to the status quo.

He faults the Bush administration for its often constitutionally suspect ad hoc legal system in regard to 
detainees, but is his any more substantive or less legally specious?

Obama, in a speech at the National Archives last month, goes on to say: "Let me begin by disposing of 
one argument as plainly as I can: We are not going to release anyone if it would endanger our national 
security, nor will we release detainees within the United States who endanger the American people." 
But how can a determination such as that be made before all the detainees have been tried? If 
detainees are not going to be released regardless of the trial decision, then what's the purpose of the
trial?

Obama outlines two trial options for detainees: federal court and military commission. No detainee in his right mind would choose a trial by military 
commission over a federal court. Not when a federal court assumes a detainee to be innocent until proven guilty — just like any other suspect — and
provides more guaranteed protections and privileges. But that decision will be made by the government, not detainees. By choosing the best venue 
for its case to be made, the government is able to utilize evidence as it sees fit — justice be damned.

If Obama were prepared to question Bush's detainee policy, he would have to ask questions that no one, including himself, really wants to be
answered.

Questions such as: If a suspected terrorist is acquitted at trial or a military commission and set free, then commits a deadly act of terrorism, who will 
have blood on their hands? Would the public hold Obama responsible? Or would the public be content with having granted a suspect his
constitutional right to a fair trial, clothed in a presumption of innocence?



Throughout history, overly broad and expansive powers have been abused for the right reasons . So, frankly, even if you are a supporter of Obama, 
you should be leery of the proposal's unprecedented aggregation of power. Long after he leaves office, such unfettered power will reside in the 
executive branch.

While the Supreme Court has been willing to hear and rule on some recent terrorism cases, notably Rasul v. Bush, Hamdi v. Rumsfeld and Rumsfeld 
v. Padilla, it's still questionable how far the court is willing to challenge the executive branch and Congress, especially in a time of war.

Researchers at Duke University School of Law have concluded that historically "[t]he willingness of the Supreme Court to protect civil liberties in 
times of war has varied." The case of Ex Parte Milligan included a petitioner bringing suit alleging a military commission did not have proper 
authority to try him. Jurisprudence trumped fear, and he subsequently won and was tried in circuit court.

Obama has an opportunity to pose such questions and reassure Americans that the Constitution has, indeed, done battle with analogous issues in a 
similar context. Terrorism didn't start with 9-11, and we shouldn't bury the Bill of Rights with the victims of it.

If Obama isn't willing to utilize this opportunity to transition from a fear-focused doctrine to a freedom-centered one, this opportunity will surely 
define him. The legacy of prolonged detention will be his and his alone.
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