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oday’s gas purchase and sales
contracts had their origin in trans-
porters’ traditional long-term gas
purchase contracts. These tradi-

tionally had extremely broad force majeure
provisions and loose delivery and take obliga-
tions that usually applied only to the pipeline
and were calculated based on annual periods.
Unfortunately, for a number of reasons the
translation to modern contracts has not been
completely successful, and has resulted in a
“deal/contract gap” that has increased liabili-
ty. This gap has proven to be much more
expensive in the power industry than in the
gas industry and, as a result, often leads to lit-
igation when a dispute occurs. The power
industry does not have the luxury of waiting a
decade to fine-tune its force majeure lan-
guage and its service-level definitions
because going to school is too expensive. 

There are a number of causes of the
deal/contract gap. 

Cause No. 1: 
Reluctance To Impose Controls

Power deals are often done in brief tele-
phone conversations, with no direct attorney
or management oversight. Traders are
charged primarily with doing deals, while
other individuals in the company are charged
with managing contractual risk. It is easy for
the contracts department, attorneys, and even
company management to be intimidated by a
fear that something they do will unreason-
ably stem the flow of deals. Consequently,
formal policies and/or enforcement of those
policies can be deficient.

Cause No. 2: Unacknowledged Risks
The industry contract that up until now has

had the broadest input and drafting involve-
ment from the widest number of participants
is the Western Systems Power Pool (WSPP)
Agreement. According to the WSPP’s April
30, 1999, submission to the Federal Energy
Regulatory Commission (FERC), this agree-
ment had the endorsement of at least 90 per-
cent of its more than 210 members (included
were 84 power marketers, 55 investor-owned
utilities, and 72 public entities). Section 10 of
this agreement deals with the subject of
“Uncontrollable Forces” (otherwise known

as force majeure), and is one of the broadest
provisions in the industry, making no excep-
tion for loss of markets or supply.

As of early 2000, the WSPP agreement
had been modified to clarify when transmis-
sion interruption qualifies as an
Uncontrollable Force. Moreover, the breadth
of the WSPP agreement apparently has been
acknowledged. Earlier, WSPP representa-
tives indicated that the claim of force
majeure as a result of extreme heat and trans-
mission constraints made by the company in
the previous example would be valid under
section 10. After a discussion at a WSPP
meeting in August 1999, Reliant Energy
Services sent a letter to its WSPP trading
partners putting them on notice that it would
not accept force majeure excuses for nonper-
formance and would expect to recover liqui-
dated damages. However, neither Reliant nor
any other WSPP member appeared to have
stopped trading with any counterparty that
had refused to amend its contract to remove
what some considered offensive language.
Surely such a step would have been appro-
priate if a party had come to believe the pro-
vision to be over-broad. 

Cause No. 3: Ambiguous Or
Nonexistent Contract Language

A large number of power marketing deals
are completed by utilities that have filed tar-
iffs governing the transaction. A work group
for the Edison Electric Institute found that
virtually every utility tariff defines “unit
contingent service” differently. Many levels
of service have evolved over time in the
industry and are not defined anywhere in the
written documents. Deliveries into hubs are
now done with a couple of simple words,
such as “Into Cinergy.” Because of potential
ambiguity, the transmission providers at
these hubs have taken on the responsibility
of facilitating the development of a written
definition of what is meant by this terminol-
ogy. Additionally, a significant deal/contract
gap exists in the area of book-out agree-
ments. By industry convention, a book-out is
an agreement among various parties in a
daisy chain to settle their positions financial-
ly and to forego physical delivery. Book-
outs enhance efficiency, in a variety of com-

modity markets and are extremely common-
place in the power industry.

Cause No. 4: Regulatory Risk
Utilities can make unilateral changes to

their tariffs that can apply retroactively to for-
ward contracts. Communication of these uni-
lateral changes among the traders is some-
times haphazard. Continued ambiguity exists
with respect to the respective roles of state
and federal authority. The Northern States
Power (NSP) case, decided recently by the
Eighth Circuit Court of Appeals, is an exam-
ple of this ambiguity. The issue in that case, as
stated by the court, was “whether FERC may,
through its tariff orders, require NSP, a state
public utility, to curtail electrical transmission
to wholesale (point-to-point) customers on a
comparable basis with its native/retail con-
sumers when it experiences power con-
straints.” The court concluded that this cur-
tailment requirement of Order 888 was a
transgression of the FERC’s jurisdiction,
which was limited to interstate transactions.

This case illustrates the confused state
of current regulation with regards to the
power industry. With both the states and
the FERC stretching the reach of their
jurisdiction, contracting uncertainty will
remain. Jurisdictional conflicts likely will
not be resolved without federal legislation.
Principles uniformly applied by the FERC
to the gas industry that made nondiscrimi-
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natory access available will be more diffi-
cult to apply to the power industry. 

Cause No. 5: Writing Everything Down
Both the gas and power industries suffer

from a propensity to believe that everything
must be written in the contract. Parties, even
lawyers, have come to believe that a contract
must contain a liquidated damages provision
or else a nondefaulting party will not be able

to recover any damages at all from a default-
ing party. This kind of thinking was evi-
denced in the FERC staff report, where it
states: “Some firms reportedly had contracts
that did not contain liquidated damages pro-
visions. They did not realize they were nec-
essary until the contracts were curtailed and
they were thrust into hourly markets.”

Unfortunately, the EEI contract also
continues this practice. Indeed, it reflects
current industry sentiment.

A propensity “to write everything
down” can create even more ambiguity in
certain circumstances. A judge will be left
to wonder if all or only part of common
law or statutory contract law was meant to
be superseded. When certain provisions
are not included in the contract, traders can
be deluded into thinking that a contract can
be breached with impunity. 

To the extent that a damage-calculation
methodology differs from that applicable
under general principles of contract law, a
nondefaulting party might well regret that
difference. For example, the use of the
word “replacement” may inspire a thought
that the nondefaulting party must replace
the undelivered power. If the nondefaulting
party fails to do this, choosing instead to
default and pay damages to another coun-
terparty, ambiguity may result about the
nondefaulting party’s right to recover dam-
ages from the defaulting party.

The power industry must come to terms
with universally accepted definitions of
service levels. Traders frequently enter into
deals they call “firm L.D.”, short for “firm
with liquidated damages.” They distin-
guish “firm L.D.” from “firm.” The trading
community has come to believe that speci-
fying liquidated damages somehow
enhances the quality of service, or in
essence makes the service “more firm.”

Many traders believe that if a contract does
not define the measure of damages, then a
defaulting party will not be liable to pay
anything to the nondefaulting party. These
preconceptions could not be further from
reality.

All binding contracts subject a defaulting
party to pay damages, unless the contract
specifically states that none will be owed.
Liquidated-damage provisions represent the

parties’ agreement regarding how damages
are to be calculated and are valid only if they
are a fair representation of actual damages.
The purpose of including liquidated damage
provisions in contracts is to avoid a dispute
regarding the proper method of damage cal-
culation. However, parties no doubt will want
to introduce evidence of standard industry
practice to controvert this general principle,
thereby creating another dispute. The
propensity of power marketers to include
extensive language in their agreements about
excuses for nonperformance and liquidated
damages may in fact accomplish the opposite
of what is intended, actually enhancing the
insecurity of their transactions. Although the
damages are not as great, the same reasoning
applies to gas contracts.

Cause No. 6: 
Contract Language Lags The Market

Power marketing is a rapidly growing and
changing industry. Regulation is not keeping
pace and neither is contract drafting. 

Force majeure language in gas contracts
evolved over the years as a result of a vari-
ety of incidents, resulting in language that
goes on to exclude such things as “loss of
markets.” Total ambiguity of this language
still exists, and this can cause financial
devastation and even add confusion to the
resulting bankruptcies. Despite claims
recently that power needs to come to a
consensus just as gas has, a total consensus
regarding the meaning of force majeure in
the gas industry has never been reached.
Thus, the power marketing industry con-
tinues to be beset by the lack of clarity
regarding the validity of force majeure
excuses. This problem comes from the
very essence of force majeure. The clause
is designed to protect parties against forces
outside their control. 

The marketers are reluctant to omit the
clause entirely because of a fear that they
do not understand or foresee all the situa-
tions that could occur to cause their own
nonperformance. Lawyers and contract
negotiators believe the provision is essen-
tial to protect against unforeseen situa-
tions. Consequent-ly, the typical force
majeure clause evolves as incidents and lit-
igation occur over time. The good news is
that the EEI contract has addressed this
problem by providing a type of supply
without force majeure (“Firm; No Force
Majeure”). As long as any form of force
majeure provision remains in power con-
tracts, performance uncertainty will
remain.

The existence of the provision will con-
tinue to cause uncertainty. The continued
existence of an excuse for nonperformance
based on factors outside the parties’ con-
trol causes ambiguity. For one thing, typi-
cal force majeure provisions tend to be
extremely lengthy. As exceptions are
carved out, the exceptions can become
inconsistent with each other, and ultimate-
ly may leave a person wondering what, if
anything, could possibly qualify as a legit-
imate force majeure incident. 

At a minimum, if force majeure is to
remain in power contracts, an industry-
accepted standard must be developed. In
the fast-paced world of power trading, it is
not realistic to assume that traders will ever
become “experienced” enough to be famil-
iar with all the various nuances that may
exist within individual contracts. Only two
good solutions exist to this problem: either
omitting entirely any force majeure
excuse, or at a minimum, agreeing to an
industry-wide standard. The EEI standard
contract addresses this issue by giving par-
ties a choice of firm service with or with-
out a force majeure excuse, and it, or lan-
guage similar to it, should be adopted.
Without that, contracts in daisy chains will
not be consistent.

Today, power contracts contain a variety
of wording for force majeure or “uncontrol-
lable forces” provisions. The WSPP contract
formerly contained no exceptions, while the
new contract contains a transmission-inter-
ruption exception. Additionally, many mar-
keters’ contracts do contain such exceptions.

Solution To The Gap
Just as announcements in London sub-

ways make a concerted effort to remind
riders to mind the gap (don’t fall between
the train and the landing), resolving the
deal/contract gap will take the concerted

TTHHEE PPOOWWEERR MMAARRKKEETTIINNGG IINNDDUUSSTTRRYY CCOONNTTIINNUUEESS
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effort of the entire industry. The gap has
been caused by a variety of entrenched
practices. A complete solution will require
at least the following:

• Adoption of an industry standard 
contract that is frequently updated;

• Regular and consistent trader 
education;

• Management-enforced deal-making
policies; and 

• Standardized written book-out 
agreements.

A standardized industry contract will
solve many of the industry’s ills. Such a
contract will allow and perhaps require
traders to focus on a limited number of
terms (the “deal” itself). Traders will not
be expected to know that a specific utili-
ty’s tariff or a certain contract contains an
unusual force majeure provision. A good
standard contract will highlight risks
being taken, limit disagreement about
product features, and reduce regulatory
risk by superseding the utility’s tariff.
Issues such as the buyer’s or seller’s obli-
gation to obtain replacement transmission
service in the event of a transmission cur-
tailment will be clear based on each prod-
uct’s defined criteria. 

Unfortunately, there are a number of
things that a standard contract will not
accomplish on its own. Simple standardi-
zation will not eliminate wording ambigu-
ity, although if the entire industry is using
and focused on one document, then ambi-
guity should be greatly reduced, at least
over time. A standard contract will not nec-
essarily keep pace with industry change,
thus a commitment must be made to revis-
it the contract regularly. Parties will not be
required to adopt a standard contract and
even if they do, may attempt to amend lan-
guage in such a way as to defeat the pur-
pose of having such a document. A stan-
dard contract will not prevent traders from
attempting to override its provisions in
their individual transactions. Consequent-
ly, management policies and procedures,
along with consistent enforcement of those
policies, will be necessary.

How might these developments impact
gas contracting? There are at least two
potential impacts.

First, gas marketers would be well
advised to review the new standard agree-
ment and to incorporate appropriate lan-
guage and concepts into their respective
contracts. Of course, most markets trade

both power and gas, and that is why the
typical contracts look very much alike.
However, translating this new, more com-
plex standard power contract into gas will
be no simple matter. Second, perhaps it is
time for the gas industry to reconsider the
Gas Industry Standards Board (GISB)
contract. In my opinion, the new Power
Master Agreement would be a suitable
basis for transactions of any duration. No
similar standardized document exists con-
cerning the gas side. While many parties
transact longer-term deals pursuant to a
GISB contract, the document does not
provide adequate protection for longer-
term deals as it was originally designed
for 30-day transactions.   

Penelope B. Tvrdik is vice president, busi-
ness development, for Utilicorp United
Inc. in Omaha, NE. 

(The above was excerpted from Natural
Gas Industry Analysis, 2000-2001, Edited
by Robert E. Willett, $139.95, Financial
Communications Company, Houston, TX.
For information on ordering the book, call
(713) 334-1566, fax (713) 461-3894  or e-
mail fincommco@aol.com.

lthough it may look like every other
newscast, this one is different. This
newscast is delivered, free of cost, to
your computer, and can be seen live

every hour, on the hour.
EnergyNewsLive.com is an Internet-

based business news service developed for
the energy industry by Tulsa-based energy
giant Williams. Operating optimally with a
T1 or equivalent connection, it delivers live,
broadcast-quality programming via stream-
ing video each hour of the business day
from the Energy News Live studio on the
Williams trading floor in Tulsa as well as
satellite studios in Washington, New York,
Houston, on location at industry events, and
soon even from a London studio.  

“EnergyNewsLive is a branding strategy
for Williams,” said Callie Mitchell, vice pres-
ident for strategic marketing and e-business
for Williams. “Our goal with this service is to
provide our stakeholders with access to qual-
ity information.  We hope to create an infor-
mation community for the industry at a time
when accurate information is needed.” Their
timing has been great. With the potential
“energy crisis” making news headlines every
day, ENL has provided up-to-the-minute
coverage of the California situation and in-
depth analysis of the regulatory effects.

When asked how this news service
remains objective when its financial backing
comes from Williams, Mitchell quickly
answered, “Our philosophy has been the
same since the beginning: hire professionals
and let them do their jobs. Williams is only
one of many sources where they get infor-
mation everyday.” Williams has addressed
the challenge of delivering objective news
by contracting with an outside news service.
The company claims to maintain a strict edi-
torial standard, based on objectively cover-
ing the day’s events as they unfold.

“Our initial focus was to reach the people
who influence the energy industry,” Mitchell

said, “but now we see we can have a much
larger reach.” EnergyNewsLive.com current-
ly has a registered user base of 9,000, com-
prised primarily of energy executives, legisla-
tors, regulators, analysts and energy con-
sumers. The number is growing and the peo-
ple who tune in are changing every day.
“Based on our original vision, we have
exceeded our expectations,” Mitchell said.
“But once things calm down in the industry,
we want to cover all aspects of the energy
business including the supply chain, environ-
mental issues, exploration and production and
gathering and processing, to name a few.”

A favorite item is the late afternoon
Energy Wrap with Jay Rickerts, which
offers an abbreviated commentary of the
day’s events and interviews with execu-
tives, regulators, marketers, producers,
refiners and/or politicians.  

With no advertising to bring in revenues,
how does Williams evaluate the success of
EnergyNewsLive.com? “Its simple,”
Mitchell said. Our marketing team has
reported an increase in the number of deals
they are completing. People are thinking of
buying Williams first and for us that is a true
measure of success.”
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