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Adam C. Pozek  •  Swerdlin & Company  •  Atlanta, GA

On November 18, 2003, the Massachusetts Supreme Judicial
Court made history by declaring that prohibitions against same-
sex marriages violate the state’s constitution.  [Goodridge v. De-
partment of Public Health, 440 Mass. 309 (2003)]  Although the
state legislature has proposed a constitutional amendment defin-
ing marriage as a union between a male and female, procedural
issues will delay a vote on the amendment until 2006.  As such,
same-sex marriages became legal in the state of Massachusetts on
May 17, 2004.
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While no other states extend all the benefits of marriage to

same-sex couples, there are many other jurisdictions that recog-
nize such unions in some form.  Local governments in New York,
New Mexico and California have performed same-sex marriage
ceremonies without approval from state governments.  Some states
such as Vermont, Hawaii and Oregon specifically allow civil
unions.  According to Mellon Financial, 13 states and 150 local
governments have laws requiring employers to provide domestic
partner benefits.
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DOMA was signed into law by President Clinton in 1996.

Section 3(a) of DOMA states, “In determining the meaning of any
Act of Congress, or of any ruling, regulation, or interpretation of
the various administrative bureaus and agencies of the United
States, the word ‘marriage’ means only a legal union between one
man and one woman as husband and wife, and the word ‘spouse’
refers only to a person of the opposite sex who is a husband or
wife” [emphasis added].

Based on this definition, references to marriage, spouse, etc.,
in both ERISA and the Code do not contemplate same-sex couples.
Since ERISA preempts state law, covered employee benefit plans
generally remain unaffected by the current debate.
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DOMA means sponsors of qualified retirement plans may not

be faced with untangling conflicting state and federal regulations;
however, it is important for plan sponsors to remember that they
are permitted to extend certain plan benefits to non-spouse do-
mestic partners.  In fact, the Second Circuit Court of Appeals re-
cently awarded death benefits to a surviving domestic partner
under the terms of an ambiguous summary plan description [Burke

v. Kodak Retirement Income Plan, 2003 U.S. App. LEXIS 14523
(2d Cir. 2003)].

There are other spousal benefits that cannot be extended to
same-sex couples without jeopardizing the plan’s qualification.
For instance, plan benefits cannot be paid under a domestic rela-
tions order arising from the divorce of a same-sex couple without
violating the anti-alienation rules of the Code Section 401(a)(13).
Further, a plan sponsor cannot require the consent of a same-sex
spouse for purposes of distributions or beneficiary designations.

Many plans provide that the spouse is automatically the ben-
eficiary via a default beneficiary provision. The plan participant
in a same-sex couple will need to execute a separate beneficiary
designation if the participant wants to be sure the same-sex part-
ner is treated as the beneficiary since it is unlikely the default
beneficiary provision will be applicable to a same-sex couple with-
out plan language modification.
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Sponsors of certain health and welfare arrangements may have

a more difficult challenge in navigating the current environment.
Since ERISA’s preemption does not extend to state insurance laws,
there may be instances in which employers must provide various
insured benefits to same-sex spouses and/or domestic partners.
This may prove complicated for employers based in states that do
not recognize these marriages but have employees in jurisdictions
that do.

The IRS has also ruled that if certain requirements are met,
medical and dental premiums for a domestic partner who qualifies
as a tax-dependent may be excluded from the employee’s gross
income.  This could certainly have implications for cafeteria plans.
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Numerous states are considering their own defense of marriage

acts, some through amendments to their constitutions.  Mean-
while, several suit are being prepared for filing in federal court in
Florida to challenge the constitutionality of the federal Defense of
Marriage Act.  The effect of same-sex marriages on employee ben-
efit plans is an issue destined to be played out in legislatures and
courtrooms across the country.  For now, qualified plan sponsors
should continue to operate their plans under the existing federal
definitions of marriage and spouse unless they modify their plan
appropriately.


