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Pensions 
Practitioners Say They Back VFCP Changes 
Despite Concerns About Loans, Corrections 

Practitioners told BNA in comments received through April 19 that they 
generally like the changes to the Labor Department's Voluntary Fiduciary 
Correction Program (VFCP), but expressed concerns about loan and 
correction issues.  

The department's Employee Benefits Security Administration April 6 
published its expanded and simplified VFCP, which allows employers to 
voluntarily correct specific violations of the Employee Retirement Income 
Security Act (65 DTR G-6, 4/6/05).  

"In general, we like the changes," David Lipkin, president of Pittsburgh-
based Metro Benefits Inc., and a fellow with the Society of Actuaries, 
said. "Anything that makes voluntary self-correction more efficient is 
valuable for a plan sponsor," he said.  

"The changes are generally, quite favorable," said Adam C. Pozek, 
manager of consulting services at Atlanta-based Swerdlin and Co.  

 
Plan Seen as 'User Friendly' 

 
"It is clear to me that the department is trying to make the program as 
user friendly as possible," David Abbey, vice president and associate 
general counsel of Baltimore-based T. Rowe Price Group, said. "My 
guess is that it will encourage plan sponsor participation.  

While expressing general support for the program changes, however, 
some practitioners expressed concerns about the program.  

"The loan issues added to the program may trigger a number of new 
program filings because, unfortunately, a significant number of plans 
have problems with loan repayments and/or loans exceeding maximum 
limitations," said Jan Jacobson, director of retirement policy for the 
Washington, D.C.-based American Benefits Council.  

"One item that is not included [in the program] is a mechanism for self 
correction without a formal filing requirement," Pozek said.  

"We do wonder why there are essentially two different corrective 
mechanisms," Lipkin added.  
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Expanded, Simplified Program 

 
The new amended and restated program was effective immediately and 
will be available during the comment period, which ends June 6, to 
enable employers, plan fiduciaries, and others to avail themselves of the 
simplified processes and new covered transactions provided for in the 
new program during the interim period until the adoption of final changes.  

Additionally, an amendment to add the sale of illiquid assets to the 
existing VFC class exemption was simultaneously published but will not 
be effective until finalized.  

Under the program, employers and their professional advisers must fully 
correct any violations, restore to the plan any losses or profits with 
interest, and distribute any supplemental benefits owed to eligible 
participants and beneficiaries. A "no action" letter is given to plan officials 
who properly correct violations.  

Amendments to the VFC program include:  

 
three new eligible transactions dealing with illiquid plan assets 

sold to interested parties, participant loans that violate certain 
plan restrictions on such loans, and delinquent participant loan 
repayments;  

a model application form,  

streamlined documentation and clarified eligibility 
requirements, and  

simpler methods and an online calculator for figuring out the 
amount to be restored to plans. 

 
The agency implemented the original program on a permanent basis in 
March 2002.  

 
Determining Lost Earnings 

 
"We commend the department for making substantial improvements to 
the program," Jacobson, said. "The department reduced the complexity 
and streamlined the process by providing a model application and online 
calculator for determining lost earnings," she said. "Under the [original] 
process, calculating lost earnings has been a cumbersome, time 
consuming process."  

The expanded and simplified program not only reduces the complexity of 
the calculation, it also provides an online calculator which, hopefully, will 
make the calculation virtually painless, Jacobson said. For errors 
involving low dollar amounts or quick fixes, necessary documentation 



has been reduced, which also will encourage use of the program, she 
said.  

"We are pleased that the department continues to implement 
suggestions for improvement to the VFC program," Ed Ferrigno, vice 
president for Washington affairs of the Chicago-based Profit 
Sharing/401k Council of America, said. "The addition of certain plan loan 
corrections to the program is a great improvement, as is the correction 
calculator, and the clarification of when a plan is 'under investigation' for 
purposes of using the VFCP," he said.  

"The new corrections available for certain participant loan errors are a 
welcome addition, and I hope the EBSA includes additional loan errors in 
future versions of the program," Pozek said. Also, the simplified lost 
earnings/restoration of profits determination based on published factors 
provides a means for full correction, even if plan-specific information is 
not readily available, he said.  

 
Coordination With IRS 

 
Another positive step is the coordination of certain corrections under the 
program with corrections under the Internal Revenue Service's Employee 
Plans Compliance Resolutions System (EPCRS), Pozek said, adding 
that this coordination will result in greater utilization of the VFC program.  

"The most common compliance problem that we see is late remittance of 
tax code Section 401(k) salary deferrals," Lipkin said. "Until now, the 
[Labor Department] program has been unwieldy, expensive, and 
impractical," he said.  

"Under these new procedures, much of this burden is lifted," Lipkin said. 
"This is especially so in the areas of submission of payroll records, and 
the interest calculation mechanism."  

The streamlined application form also is an improvement, Lipkin said, 
adding that it is heartening that the IRS endorses these mechanisms.  

 
Loan Issues 

 
The expanded and simplified program, which now can be used to fix loan 
problems, indicates that the appropriate fix for loan transactions 
exceeding the maximum amount permitted will be to have the participant 
pay back the excess amount and the plan administrator reamortize the 
loan to reflect the smaller loan amount, Jacobson said.  

If the loan exceeds the duration limitation, the appropriate fix involves 
reforming the duration of the loan to complete repayment within the 
maximum terms permitted under the plan's loan provisions, Jacobson 
said.  

adampozek
Highlight

adampozek
Highlight



"These new filings may not be made immediately because plan 
administrators may wait for coordinating EPCRS guidance from the IRS 
and Treasury Department," Jacobson said.  

The Labor Department indicated the IRS has said it will provide 
coordinating guidance designed to alleviate certain income tax 
consequences for participants for loans fixed under the program, she 
added.  

 
Correction Issues 

 
Pozek expressed concern about the absence of a mechanism for self 
correction without a formal filing requirement.  

"In our experience, plan sponsors generally want to correct their 
mistakes; however, they are reluctant to file a formal statement with the 
government," Pozek said.  

"The IRS's EPCRS program allows this for many common errors but the 
EBSA's VFC program does not," he said.  

When some plan sponsors hear that they could go to the time and 
expense of making corrections but still get penalized by EBSA simply for 
not filing, it can be somewhat difficult to get them to understand the need 
to correct at all, Pozek said.  

"We do wonder why there are essentially two different corrective 
mechanisms, one [IRS correction] involving the payment of a small 
excise tax and the filing of Form 5330 [Remittance of Excise Tax] with 
the IRS, and the other [VFCP], which requires neither, Lipkin asked.  

"It appears that the IRS has an informal corrective mechanism while the 
[Labor Department], under its program, has a more formal mechanism 
without any excise tax," Lipkin said. "This appears to be redundant and 
the fact that two different corrective mechanisms can provide different 
results, one with an excise tax and one without, is a little odd," he added.  

A program fact sheet, the online calculator, model applications, and a 
checklist are available at 
http://www.dol.gov/ebsa/compliance_assistance.html#section8.   

 
 
By Michael W. Wyand 
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