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Introduction 

 
Twenty years after the McDonald’s Corporation broke new ground by automatically enrolling 
participants in its 401(k) plan, the Pension Protection Act of 2006 breathed new life into the practice 
by creating several new plan design options and providing for federal pre-emption of state laws 
preventing withholding absent a participant’s affirmative election.  While many practitioners tout 
automatic enrollment as a solution to failed compliance tests and America’s shortfall in retirement 
savings, it may not be the panacea some suggest.  In addition to many potentially expensive 
compliance traps for the unwary plan sponsor, automatic enrollment plans may risk exacerbating the 
common misconception among American workers that they will have a sufficient nest-egg on which to 
retire. 
 
A “traditional” 401(k) plan allows an eligible employee to elect to defer a portion of his or her salary 
into the plan, typically on a tax-deferred basis.  Automatic enrollment plans, on the other hand, provide 
that eligible employees are deemed to have made a deferral election at a pre-determined default rate 
unless they choose a different contribution level or affirmatively elect not to defer.  Since the 
McDonald’s Corporation first implemented automatic enrollment more than 20 years ago, the design 
option has continued to evolve.  In addition to a default deferral percentage, some plans have 
introduced automatic escalation whereby a participant’s deferral amount is increased each year 
according to a set schedule.  Other plans have added to the auto-pilot 401(k) concept by using target-
maturity-date-type funds as the default investments.  However, due to a lack of clear regulatory 
guidance and state laws preventing automatic withholding from employee paychecks, automatic 
enrollment has not seen widespread adoption. 
 
The Pension Protection Act of 2006 continued the evolution of automatic enrollment designs as 
Congress sought to remove some of the barriers and encourage plan sponsors and practitioners to 
implement such designs.  While the pre-PPA automatic enrollment options remain available, the PPA 
and related regulations generally create two new alternatives with varying features and requirements 
– the Eligible Automatic Contribution Arrangement (“EACA”) and the Qualified Automatic Contribution 
Arrangement (“QACA”).  In addition, both Congress and the Department of Labor (“DOL”) have clearly 
indicated that state laws prohibiting default withholding are pre-empted with regard to automatic 
enrollment plans. 
 

Effective Dates & Guidance 
 

 Initially available for plan years beginning on or after January 1, 2008 
 Pension Protection Act (“PPA”) §902 
 Internal Revenue Code (“IRC”) §414(w) 
 Worker, Retiree and Employee Recovery Act (“WRERA”) §109(b) 
 Regulations 
→ Proposed Regulations – Published November 8, 2007 
→ Final Regulations – Published February 24, 2009 

 QACA provisions applicable to plan years beginning on or after January 1, 2008 
~ §§ 1.401(k)-2 and 3 
~ §§ 1.401(m)-2 and 3 

 EACA provisions effective for plan years beginning on or after January 1, 2010 
~ § 1.402(c)-2 
~ § 1.411(a)-4 
~ § 1.414(w)-1 
~ § 54.4979-1 
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Specific Issues and Frequently Asked Questions 
 
Section 1 – General 
An automatic enrollment arrangement is a cash or deferred arrangement in which a participant who 
does not make an affirmative election to defer at a certain level (including $0) is deemed to have 
made a default deferral election at a specified percentage as set by the plan. 

 
Q1. What types of plans can include an automatic enrollment arrangement? 
 
A1. Automatic enrollment is permitted in 401(k) and 457(b) plans as well as 403(b) 
arrangements, SARSEPs and SIMPLEs. 
 
Q2. Aren’t there state laws prohibiting payroll withholding without an employee’s consent? 
 
A2. Yes.  More than 25 states have laws prohibiting employers from withholding amounts 
from an employee’s paycheck without that employee’s affirmative consent.  However, 
Department of Labor (“DOL”) regulations provide that such state withholding laws are pre-
empted for purposes of automatic enrollment in qualified plans.1 
 
Q3. What is an Eligible Automatic Contribution Arrangement? 
 
A3. An EACA is a feature in a 401(k) plan that provides for the automatic enrollment of all 
covered employees who do not have an affirmative deferral election in effect.  The default 
deferral rate must generally be uniform for all employees covered by the arrangement (see 
Q&A #8).  Subject to certain limitations, participants covered by the EACA can request a 
permissible withdrawal of the amounts automatically withheld during the first 90 days (see 
Section 3), and sponsors of EACAs generally have an extended deadline of 6 months following 
the end of the plan year (instead of the regular 2 ½ months) to distribute excess contributions 
to avoid imposition of the 10% penalty. 
 
Q4. What is a Qualified Automatic Contribution arrangement? 
 
A4. A QACA is a design-based safe harbor that includes a minimum default deferral 
percentage that escalates in subsequent years according to a set schedule.  The employer is 
required to make either a match or non-elective contribution.  Like the pre-PPA safe harbor 
401(k) options, QACAs are deemed to satisfy the ADP and ACP tests.  If no additional 
contributions are made, the QACA is also deemed to satisfy the top-heavy requirements of IRC 
§416.  Additional QACA information is included in Section 4. 
 
Q5. Can a plan include a default deferral provision without being an EACA or a QACA? 
 
A5. Yes, a plan can include a pre-PPA type automatic enrollment feature without satisfying 
many of the additional requirements to be an EACA or a QACA.  However, participants in such 
plans cannot be permitted to request a return of automatically withheld deferrals, and the 
plan sponsors cannot take advantage of the extended ADP/ACP correction deadline.  It is 
unclear whether such plans are required to satisfy the additional notice requirements of 
ERISA §514(e)(3). 
 
All following questions and answers relate to EACAs and QACAs unless otherwise noted. 
 

Section 2- Deferral Amounts 
One of the basic characteristics of an EACA/QACA is the establishment of a default deferral 
percentage that will be withheld unless a participant makes an affirmative election to defer a different 
amount, including zero. 
 

Q6. Who is subject to the default deferral percentage? 
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A6. Generally, all eligible participants who do not currently have an affirmative deferral 
election in effect are subject to the automatic contribution arrangement.  However, see Q&A 
#8 below for exceptions to this general rule. 

 
Q7. Can the plan sponsor re-apply the default deferral percentage each year? 
 
A7. Yes.  The preamble to the final regulations states, “Accordingly, a plan could specifically 
provide that an affirmative election expires and, thus, require an employee to make a new 
affirmative election...”  Plan sponsors considering this option must disclose the timing, 
procedures, etc. to ensure that employees are aware of their rights and obligations. 

 
Q8. Does a plan have to use the same default deferral percentage for all employees? 
 
A8. The default deferral percentage must be uniform for all employees covered under an 
EACA.  There are several notable exceptions to this so-called uniformity requirement. 
 

− Pre-existing deferral elections can remain in effect without causing the plan to violate 
the rule. 

− Plans that include an automatic escalation feature are not considered to be non-
uniform. 

− Capping deferrals to avoid exceeding the maximum deferral limit under IRC §402(g) 
and/or the annual additions limit under IRC §415 is not a violation of the uniformity 
rule. 

 
Q9. Do the regulations specify the employees who must be covered by an EACA? 

 
A9. The proposed regulations required that all eligible employees without an affirmative 
election in effect be covered by the EACA; however, the final regulations relax this 
requirement.  Employer can now limit the EACA to a subset of employees, e.g. only those hired 
after the EACA implementation.  Plan that elect this limited application are subject to the 
standard 2 ½ month deadline (instead of the new 6-month deadline) to refund excess 
contributions to avoid the 10% excise tax. 
 
Q10. Can a single plan include more than one EACA? 

 
A10. Yes.  A plan can include multiple EACAs covering different groups of employees.  To the 
extent one of the EACAs covers only employees that can be disaggregated under the coverage 
rules in IRC §410(b), e.g. collectively-bargained employees, that EACA is treated as its own 
plan for purposes of the uniformity requirement.  However, each EACA that covers employees 
that cannot be disaggregated must be combined.  This combined group of EACAs must have a 
uniform default deferral percent. 
 
Q11. What happens if an employer forgets to automatically enroll a participant who has not 
made a deferral election? 

 
A11. This is treated as an operational failure (a disqualifying defect) and would need to be 
corrected.  Although the IRS Employee Plans Compliance Resolution System (“EPCRS”) 
includes procedures for correcting similar errors2, it does not specifically address automatic 
enrollment.  For a detailed description of the correction options, see the article “When 
Opportunity Doesn’t Knock” at www.sentinelgroup.com/forms/Pozek_Feb09.pdf 
 
Q12. How frequently must participants be given the opportunity to elect out of the automatic 
contribution arrangement? 
 
A12. Participants must be permitted to change their deferral elections as frequently as the 
plan document allows, but no less frequently than annually..3 
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Q13. Does the default deferral election apply to post-severance compensation? 
 
A13. The default deferral election must be applied to all forms of compensation from which 
the plan allows salary deferrals.  Thus, a participant who receives includible post-severance 
compensation and has not made an affirmative election must have deferrals withheld at the 
default percentage.  The new regulations under IRC §415 clarify the types of post-severance 
compensation that can/cannot be included in plan compensation.  Since the due date of the 
415 amendment may be as late as September 2009, careful coordination will be required in 
the interim to ensure proper treatment of post-severance compensation in automatic 
enrollment plans. 
 
Q14. Can a plan provide for periodic increases to the default deferral percentage without 
violating the uniformity rule? 
 
A14. Yes.  As noted in Q&A #8 above, the proposed regulations make a specific exception to 
the uniformity rule for plans that increase the default deferral percentage according to a set 
schedule. 
 
Q15. How is the default deferral election applied to a participant under hardship suspension? 
 
A15. A participant having deferrals withheld pursuant to a default election must have those 
deferrals suspended for 6 months upon taking a hardship distribution.  If the participant does 
not make an affirmative deferral election while suspended, deferrals must be withheld at the 
end of the suspension period at the default percentage then in effect.  Alternatively, the plan 
may provide that all existing deferral elections (affirmative or default) are revoked when a 
participant takes a hardship distribution.  In this scenario, the participant would not resume 
deferrals until s/he makes a new election. 
 
Q16. Is there a separate recordkeeping requirement for amounts automatically contributed to 
the plan? 
 
A16. The regulations do not impose a separate recordkeeping requirement for amounts 
withheld pursuant to a default deferral election; however, there is not a prohibition on doing 
so. Tracking default contributions as a separate money source may facilitate more efficient 
processing of the newly permitted “permissible withdrawals”. 
 
Q17. What is the most appropriate default deferral percentage to use? 

 
A17. There is no “most appropriate” default.  The regulations do not require EACAs to stay 
within any maximums or minimums other than the annual deferral limit under IRC § 402(g).  
According to the Profit Sharing/401(k) Council of America4, the 35.6% of plans surveyed that 
have automatic enrollment use the following as their default deferral percentage: 
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DDP=3%
53%

DDP=4%
9%

DDP=5%
10%

DDP>5%
8%

DDP=1%
6%

DDP=2%
14%

 
 

Q18. How are default deferrals invested if a participant does not make an investment 
election? 

 
A18. The plan sponsor must select and communicate to participants the default investment 
option that will be used.  Although the proposed regulations required EACAs to select default 
funds that complied with the DOL’s Qualified Default Investment Alternative regulations, 
WRERA removed this obligation. 
 
 

Section 3 – Permissible withdrawals 
An oft-cited objection to implementing automatic enrollment is that participants not wishing to defer 
often neglect to opt-out and then request that automatically withheld amounts be returned to them.  
However, since the amounts in question are salary deferrals, they are subject to the normal 
restrictions on withdrawals.  PPA created a new permissible withdrawal to allow participants to have 
their default contributions returned to them if certain conditions are satisfied. 
 

Q19. Are all ACA plans required to offer permissible withdrawals? 
 
A19. No.  The permissible withdrawal is a permissive provision that certain plans can elect to 
implement.  It is important to note that a plan that includes a default deferral provision but 
does not qualify as an EACA is not permitted to offer permissible withdrawals.  
 
Q20. Are permissible withdrawals permitted in both EACAs and QACAs? 
 
A20. Permissible withdrawals are only permitted in EACAs.  However, with WRERA’s removal 
of the QDIA requirement applicable to EACAs (see Q&A 18), all QACAs are now also EACAs; 
therefore the permissible withdrawal option is available in both types of arrangements. 
 
Q21. What is the deadline for electing a permissible withdrawal? 
 
A21. A participant must request the distribution within 90 days of the date the first amounts 
were withheld from pay under the default deferral election.  The regulations do not include a 
timeframe within which the distribution must be issued following a timely request by a 
participant. 
 
Q22.  Since the permissible withdrawal is an optional provision, can the plan sponsor limit it 
to something less than 90 days? 
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A22.  Yes.  The final regulations allow the plan to set a permissible withdrawal election period 
of not less than 30 days and not more than 90 days following initial withholding of default 
deferrals. 
 
Q23. Can a participant request a partial permissible withdrawal? 
 
A23. No.  The permissible withdrawal must be for the entire amount of the deferrals withheld 
under the default deferral election. 
 
Q24. If a plan includes multiple EACAs and an employee moves from one EACA to another, 
does the permissible withdrawal election period start over for each EACA? 
 
A24. It depends on which employees are covered by the EACAs.  Similar to the discussion in 
Q&A 10 regarding the uniformity requirement, EACAs covering employees who can be 
disaggregated under Treas. Reg. §1.401(k)-1(b)(4) are treated as separate plans when 
tracking the permissible withdrawal election period.  All EACAs that cannot be disaggregated 
must be combined when applying the 90 day limitation. 
 
Q25. If a terminated participant is rehired and re-enrolled in an EACA, does the permissible 
withdrawal election period start over? 
 
A25. It depends on the timing of the employment termination and rehire.  The regulations 
specify that an employee who did not have any automatic deferrals withheld during the 
immediately preceding plan year is treated as a new employee for this purpose, so the 
election period is reset. 
 
Q26. If a participant receives a permissible withdrawal, is s/he also entitled to a distribution 
of any related employer matching contributions? 
 
A26. No.  The related match must be forfeited and not distributed to the participant.  The 
regulations specifically note that the related match cannot be treated as a mistaken or 
erroneous contribution and, therefore, cannot be returned to the employer. 
 
Q27. If the plan sponsor has not yet deposited its matching contribution, is there a 
requirement to deposit and immediately forfeit the match for a participant who has taken a 
permissible withdrawal? 

 
A27. Not, unless the employer is otherwise required to deposit the matching contributions 
prior to the date the participant takes a permissible withdrawal.  This may occur in a plan that 
calculates its safe harbor matching contribution each pay period. 
 
Q28. Should the permissible withdrawal be adjusted for investment gains or losses? 
 
A28. Yes, the distribution of default contributions should be adjusted for any investment gains 
or losses.  If the default contributions are not maintained in a separate recordkeeping 
account, the attributable earnings should be determined using the same rules applicable to 
the return of excess contributions.5 
 
Q29. Can distribution processing fees be charged to the participant’s account? 
 
A29. Yes, as long as the permissible withdrawal fee does not exceed the fees charged for 
other distributions. 
 
Q30. Can a participant roll over the distribution to another plan or IRA? 
 
A30. No.  The regulations under IRC §402(c) are amended to provide that permissible 
withdrawals are not eligible for rollover. 
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Q31. When must a participant include the distributed amount for individual income tax 
purposes? 
 
A31. It is treated as individual income in the year distributed.  However, any amounts that are 
Designated Roth Contributions are not subject to income tax a second time. 

 
Q32. Is there an early withdrawal penalty? 
 
A32. The 10% early withdrawal penalty under IRC §72(t) does not apply. 

 
Q33. How is the distribution reported? 
 
A33. The distribution will be reported on Form 1099-R no later than January 31st of the year 
following the year of the distribution.  For permissible withdrawals of pre-tax deferrals, the 
total amount of the distribution should be entered in Boxes 1 and 2a.  For designated Roth 
contributions, only associated earnings should be entered in Box 2a.  Code 2 (Early 
Distribution, Exception Applies) should be entered in Box 7. 

 
Q34. Are permissible withdrawals and related matching contributions included in the ADP 
and ACP tests? 
 
A34. No.  These amounts are excluded for testing purposes.  This could lead to some data 
collection challenges for participants who initially have default contributions withheld near the 
end of a plan year and request permissible withdrawals early in the subsequent year.  Since 
EACA plans have an extended deadline for correcting a failed ADP/ACP test (6 months 
following the close of the plan year instead of 2 ½ months) it may be advisable to wait until 
April (90 days following the close of the previous year) to collect testing data to avoid the 
potential of re-running the tests. 

 
Q35. Can an HCE who has received a refund of excess contributions request a do-
distribution? 
 
A35. The regulations do not limit a plan’s ability to offer permissible withdrawals to HCEs who 
are have default contributions withheld.  Thus, it is possible for an HCE with default 
contributions to be required to receive a distribution of excess contributions due to a failed 
ADP test and be eligible for a permissible withdrawal on the same deferrals. 
 
Q36. If a key employee is automatically enrolled and subsequently takes a permissible 
withdrawal, will those default deferrals trigger the requirement to make a top-heavy minimum 
contribution? 

 
A36. The answer to this question is not clear.  The regulations specifically provide that 
permissive withdrawals and related forfeitures are not included in the ADP and ACP tests; 
however, there is no similar carve out for top-heavy requirements. 
 
Q37. Does plan have to otherwise allow in-service distributions? 
 
A37. No.  An EACA that does not otherwise permit in-service distribution of elective deferrals 
can still include the permissible withdrawal option. 
 
Q38. Does the plan sponsor have to provide all the regular distribution notices to a 
participant requesting a permissible withdrawal? 
 
A38. No.  It appears permissible withdrawals will be processed in a similar manner to 
corrective distributions of excess contributions and excess deferrals.  Specifically, the 
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distribution is made and a Form 1099-R issued, but the normal notice and consent 
requirements do not apply. 

 
Q39. Can a participant who requests a permissible withdrawal be prohibited from re-enrolling 
in the plan at a later date? 
 
A39. No.  Participants cannot be penalized for electing permissible withdrawals. 
 
Q40. If a participant makes an affirmative deferral election, can s/he still request a 
permissible withdrawal? 
 
A41. Yes, but the distribution is limited to the amount of the default contributions (and related 
earnings).  Any deferrals made pursuant to the affirmative election cannot be distributed even 
if they are made within the initial 90-day window. 

 
Q42. If a participant makes an affirmative investment election, can s/he still request a 
permissible withdrawal? 
 
A42. Yes.  An investment election is completely separate from a deferral election.  Thus, a 
participant who makes an affirmative investment election applicable to default deferrals can 
still request a permissible withdrawal of those amounts within the initial 90-day timeframe. 
 
Q43. If a participant is automatically enrolled at the end of 2007, can s/he request a 
permissible withdrawal in 2008? 

 
A43. No.  The permissible withdrawal rules as well as the other EACA/QACA regulations are 
effective for plan years beginning on or after January 1, 2008.  As such, the provisions cannot 
be applied to deferrals made in prior years. 

 
Section 4 - Safe-Harbor Options 
As noted in question 4, above, a Qualified Automatic Contribution Arrangement (“QACA”) is a new 
design-based safe harbor that includes a minimum ACA that escalates in subsequent years according 
to a set schedule.  The employer is required to make either a match or non-elective contribution.  Like 
the pre-PPA safe harbor 401(k) options, QACAs are deemed to satisfy the ADP and ACP tests.  If no 
additional contributions are made, the QACA is also deemed to satisfy the top-heavy requirements of 
IRC §416. 

 
Q44. What is the minimum automatic contribution percentage? 
 
A44. The default deferral percentage for each participant must be at least 3% of eligible 
compensation during the Initial Period and increase by one percentage point in each of the 
subsequent three years. 
 
Q45. What is the Initial Period? 
 
A45. The Initial Period begins on the date the participant first has default deferrals withheld 
under the QACA and ends on the last day of the following plan year. 
 
Q46. Is there a maximum automatic contribution percentage? 
 
A46. Yes.  The default deferral percentage cannot exceed 10% of eligible compensation in 
any year. 

 
Q47. When do the deferral increases take place? 
 
A47. The initial increase from 3% to 4% of eligible compensation takes place at the end of the 
Initial Period.  Subsequent increases occur at the end of each subsequent plan year. 
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Example 
Initial default deferral at 3% July 1, 2008 
Automatic increase to 4% December 31, 2009 
Automatic increase to 5% December 31, 2010 
Automatic increase to 6% December 31, 2011 
 
Q48. What percentage applies to a participant who is terminated and rehired? 

 
A48. For this purpose, rehires are treated in a similar manner as for permissive withdrawal 
eligibility. (See Q&A 25)  The regulations specify that an employee who did not have any 
automatic deferrals withheld during the immediately preceding plan year is treated as a new 
employee subject to a new Initial Period.  A terminated participant who is rehired before the 
subsequent plan year lapses is re-enrolled at the percentage in the escalation schedule that 
would have applied had s/he not terminated employment. 
 
Q49. When is an automatic increase applied to a participant who is suspended from making 
elective deferrals due to having taken a hardship distribution? 

 
A49. When the deferral suspension period ends, the plan sponsor should resume withholding 
elective deferrals at the default rate that would apply had the participant never taken the 
hardship distribution.  However, the plan may provide that a participant who takes a hardship 
distribution is deemed to opt-out of the default deferral/automatic escalation schedule.  If a 
plan includes such a provision, the participant has effectively chosen not to defer and should 
not be re-enrolled at the end of the suspension period. 

 
Q50. Can QACA start at 6% in lieu of the scheduled increases? 
 
A50. Yes.  The percentages noted in question 33 are minimums.  Thus, the default 
percentage can be set at any level for each year as long as it does not fall below these 
minimums or exceed 10%. 

 
Q51. Are these percentages required to be written in the plan document? 
 
A51. Yes.  As is the case with existing automatic enrollment plans, the default percentage(s) 
and escalation schedule for QACAs (and EACAs) must be written into the plan document. 
 
Q52.  Can the default percentage be escalated at any time during the year or does it have to 
be at the end of the plan year? 
 
A52.  The final regulations clarify that the escalations can take during the year as long as the 
schedule is consistently applied to all of those covered by the QACA.  This allows employers to 
coordinate the timing of the default deferral increase with the timing of salary increases. 

 
Q53. What is the minimum required employer contribution? 
 
A53. The employer contribution can be either a match or a non-elective contribution.  The 
match must be a minimum of 100% of the first 1% deferred plus 50% of the next 5% deferred 
(for a maximum match of 3.5% for participants who defer at least 6%).  The non-elective 
contribution must be at least 3% of pay. 
 
Q54. Is the vesting schedule the same as for the other 401(k) safe-harbors? 
 
A54. No.  The QACA employer contributions must be fully vested after no more than 2 years. 
 
Q55. Can an existing safe-harbor plan that implements a QACA change to a 2-year cliff 
vesting schedule? 
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A55. The answer to this question is unclear and seems to hinge on whether the QACA 
employer contributions are considered to be new money sources.  To the extent they are not 
treated as new sources, vesting could not be changed in such a way as to reduce any current 
participant’s vested percent; however, the plan could be amended to provide for the longer 
vesting schedule for all participants who join the plan after the effective date of the 
amendment.  If QACA employer contributions are deemed to be new money sources, it 
appears the 2-year vesting schedule could be applied regardless of the schedules that may 
apply to other sources. 
 
Q56. Is a QACA required to abide by all the existing rules for safe-harbor 401(k) plans? 
 
A56. Yes.  QACAs must comply with current safe-harbor guidance including (but not limited to) 
the following: 
 

− The provision must be in place for a full twelve-month plan year 
− Participants must be provided both initial and ongoing notices 
− Employer match cannot be based on deferrals that exceed 6% of pay 
− Supplemental discretionary match cannot exceed 4% of pay 
− The plan is deemed to use current year testing 

 
Section 5 - Notice Requirements 
As with all things PPA, Automatic Contribution Arrangements are subject to new participant notice 
requirements. 

 
Q57. Who must receive the notice? 
 
A57. The QACA notice, like the existing safe-harbor notice, must be provided to all eligible 
participants.  The EACA notice, however, must only be provided to those employees covered 
by the EACA. 
 
Q58. What must be included in the notice? 
 
A58. The notice must inform participants of the following: 
 

− Default deferral percentage 
− Right to defer a different percentage or not defer at all 
− Default investment 
− Right to a permissible withdrawal (if the plan so provides) 

 
Q59. When must the initial notice be distributed? 
 
A59. The notice must be provided within a reasonable time before the initial default deferrals 
are withheld and within a reasonable time before the start of each subsequent plan year. The 
notice is deemed timely if provided between 30 and 90 days prior to the start of a plan year.  
For a participant who becomes eligible during the year, the notice must be provided no earlier 
than 90 days prior to his or her eligibility date and no later than the eligibility date itself.  If the 
notice cannot reasonably be provided in this timeframe, it may still be considered timely if 
provided prior to the pay date covering the pay period in which the employee became eligible.  
Further, the employee must have sufficient time to make a deferral election after receiving 
the notice. 
 
Q60. Can the notice be posted somewhere or does it have to be distributed? 
 
A60. The notice must be distributed to participants and not just posted; however, sponsors 
can deliver the notice electronically, subject to the existing rules for electronic disclosure. 
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Q61. Will the IRS provide a sample notice? 
 
A61. Yes.  The November 15, 2007 special edition of Employee Plan News includes a sample 
notice that can be customized based on the plan’s provisions.  The sample notice is available 
online at www.irs.gov/pub/irs-tege/se111507.pdf. 
 
Q62. Can any of these notices be combined? 
 
A62. Yes.  The EACA/QACA notice can be combined with the default investment notice; 
however, it is unclear whether or not a safe-harbor EACA plan (non-QACA) can combine the 
safe-harbor notice with the EACA and default investment notices. 

 
Section 6 - Implementation 
There are various timing requirements that impact when an EACA or QACA can be implemented. 

 
Q63. Can an existing 401(k) plan implement a QACA in the middle of the year? 
 
A63. No.  The proposed regulations clearly provide that a QACA must be implemented prior to 
the first day of the plan year and remain in effect for an entire 12-month plan year. 
 
Q64. Can an existing profit sharing plan (without a 401(k) feature) implement a QACA in the 
middle of the year? 
 
A64. Yes.  The rule that apply to adding a “traditional” safe-harbor 401(k) feature to an 
existing profit haring plan also apply to adding a QACA. 
 
Q65.  Can an EACA be implemented in the middle of the year? 

 
A65. The preamble to the final regulations specifically notes that EACAs cannot be 
implemented one the plan year has started.  However, a strict reading of the regulations 
themselves seems to indicate that the mid-year addition of an EACA may be possible under 
certain circumstances. 
 

Example 
Sam’s Landscaping, Inc. 401(k) Plan is a calendar year 401(k) plan that does not 
include an EACA.  Sam amends the plan to add an EACA in 2010 as follows: 
 
− Amendment signed April 1, 2010 
− EACA added effective January 1, 2010 
− EACA covers employees who become eligible to participate on or after July 1, 

2010 
− Sam provides the required notice to all covered employees by June 1, 2010 
 
Since the addition of an EACA is a voluntary amendment, the amendment must be 
adopted by the last day of the plan year in which it is to be effective6, i.e. December 
31, 2010 in this example.  The EACA is added as of January 1, 2010, i.e. the 
beginning of the plan year.  The notice is provided to all covered participants 30 days 
prior to the withholding of the first default deferrals. 

 
Q66.  What is the deadline for signing the amendment to adopt automatic enrollment? 

 
A66. It depends on the type of automatic enrollment being implemented.  If it’s the pre-PPA 
automatic enrollment provision, the amendment must be signed before the first deferrals are 
automatically withheld.  Since the EACA and QACA are both PPA provisions, the amendment 
must be signed no later than the last day of the 2009 plan year.  However, it would be 
prudent for plan sponsors to carefully memorialize any ACA-related elections in a board 
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resolution or official administrative policy.  Regardless of the delayed amendment deadline, 
the notice requirements must be satisfied immediately. 
 
 

Comfort Food or Empty Calories 
 
Automatic enrollment plans have been widely heralded as a “silver bullet” that will address the 
retirement savings crisis for many Americans.  However, there are a number of factors that may limit 
its long-term effectiveness. 
 
There are many new requirements an employer must satisfy in order to implement and operate an 
automatic enrollment plan.  Potential compliance traps abound which lead to increased liability.  A 
plan sponsor or its payroll provider could accidentally overlook an employee that should be 
automatically enrolled or escalated.  The default deferral percentage might not properly be applied to 
certain forms of post-severance compensation that are now included in the definition of compensation 
used by many plans.  Both of these constitute failures to operate a plan in accordance with its terms, 
operational failures that could lead to sanctions or plan disqualification.  There are also potentially 
substantial penalties for failure to provide the required notices even to a single participant. 
 
In addition to these compliance concerns, there are additional factors that call into question whether 
automatic enrollment is effective in satisfying employers’ objectives.  Many plan sponsors cite two 
general goals when considering automatic enrollment – enabling passage of the ADP test by 
increasing elective deferrals by non-highly compensated employees and/or ensuring employees have 
sufficient retirement savings. 
 
While even a small increase in NHCE deferrals can improve ADP test results, automatic enrollment will 
not guaranty passage of the test. 
 

Example 
 
ABC Company, Inc. – Considering the addition of automatic enrollment to its plan. 
 

 Total Deferring 
Average 
Deferral 
Percent 

HCEs 8 8 6.53% 
NHCEs 395 225 2.52% 

 
In order for automatic enrollment to increase the NHCE average deferral percent by the two 
percentage points needed to pass the ADP test, the plan would need to use a default rate 
exceeding 4.5% and not have a single NHCE opt out.  If only 25% of the currently non-
deferring NHCEs opt out, the necessary default percentage increases to more than 6%. 

 
Participant inertia has been cited as an argument in favor of auto enrollment.  However, it is inertia 
with regard to the amount being contributed that may be the very reason automatic enrollment plans 
can be detrimental over time.  Consider the following participant: 
 

− Age 30 
− Current annual salary of $50,000 
− Annual cost of living salary increases of 3% 
− Annual salary at age 65 is $150,000 
− Required replacement ratio of 69% of pre-retirement income7 (in addition to social 

security) 
 
If this individual is automatically enrolled in a 401(k) plan at 3% of salary, remains at that level due to 
inertia, experiences an 8% annual rate of return and begins withdrawing 69% of pre-retirement income 
each year beginning at age 65, he or she will run out of retirement savings by the age of 70.  Using the 
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escalating default rates applicable to the QACA only extends retirement savings through age 78.  With 
life expectancies stretching into the 80s, the inertia of automatic enrollment may result in an 
individual spending his or her final years in poverty. 
 

Conclusion 
 
PPA’s newly expanded automatic enrollment options will likely lead to increased participation in 
401(k) plans.  While even a minimal level of savings is better than none at all, automatic enrollment is 
not the panacea that will solve the looming retirement-savings crisis. 
 
Employers seeking to assist their employees in achieving realistic retirement goals need to take 
additional steps to increase understanding of the amounts needed to maintain a post-retirement 
standard of living.  According to the Employee Benefit Research Institute, only 43% of workers have 
attempted to calculate their retirement income needs.8  When participants have the advice and 
assistance they often require to identify the total savings needed, they are better able to make 
appropriate decisions on the amount they should defer into the 401(k) plan.  TagData.com published 
an article in May of 2006 referencing a CitiStreet survey showing that participants who took 
advantage of investment advice offered by their employer saved an average of 140% more than those 
who did not take advantage of the advice.  The article also notes that the contribution rates per 
eligible employee in plans offering advice doubled by the end of the third year.9 
 
Automatic enrollment arrangements are a first-step in encouraging employees to save, but until 
participants are provided access to advisors who can help them navigate the maze of complex 
retirement decisions, inertia may only provide a false sense of security. 
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