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MEMORANDUM

To:

Professor Mullins
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Jessica Hamm

Subject:
Whitten v. Day; Negligence Action against a Landlord 

Date:
Nov. 22, 2010 

Question Presented


Did Day have a duty to protect Whitten from Mr. Kreap’s criminal acts? And, are Mr. Kreap’s acts a supervening cause to Whitten’s injuries, thus absolving Day of any liability?

Brief Answer 


Probably not. A landlord has a duty to protect his tenants from a third party’s criminal act where the landlord maintains exclusive control over the condition causing or enhancing the act and can reasonably foresee the act. Day did not have a duty to protect Whitten because she did not have exclusive control over a physically harmful condition, she took reasonable action to protect Whitten once she knew of the potential harm, and she could not reasonably foresee Kreap’s criminal acts. However, if the court finds Day had a duty to protect Whitten, Day will still not be liable because Kreap’s criminal acts are likely to be a supervening cause because Kreap’s criminal acts were not foreseeable. A supervening cause thus shields the landlord from liability. 
Facts


Whitten signed a year-long lease to rent a third-floor apartment from Day in a three-unit apartment complex in Norman. According to Whitten, shortly after she moved in, a male tenant, Kreap, began making unwanted, flirtatious comments toward her in the complex’s common areas. Kreap never threatened Whitten, but showed escalating frequent and graphic behavior. Whitten called Day requesting she talk to Kreap about his behavior because Whitten no longer felt safe in her own home. Day had never had a problem with Kreap, who was known as a friendly, helpful tenant. Day failed to talk to Kreap after Whitten’s first complaint. Kreap’s behavior escaladed to criminal battery. After this incident, Whitten wrote Day a letter and followed-up with a phone call, threatening to terminate her lease if Day does not talk with Kreap. Day talked to Kreap who denied threatening Whitten. The next day, Kreap committed criminal injury to Whitten’s car. Whitten terminated her lease and is living with her mother.

Discussion


Day probably did not have a duty to protect Whitten against Kreap’s criminal acts. Under the Landlord and Tenants Act, “a landlord shall at all times during the tenancy (1) keep all common areas of his building, grounds, facilities and appurtenances in a clean, safe and sanitary condition; (2) do whatever is necessary to put and keep the tenant’s dwelling unit in a fit and habitable condition; (3) maintain in good and safe working order all other facilities. Okla. Stat. tit. 41, § 118(A)(1), (2), (3) (West, Westlaw through Second Reg. 2010 Sess.).


However, the statute has been interpreted to only apply to physical conditions that the landlord maintains exclusive control over with no relation to a duty “to provide protection . . . against third parties’ criminal acts.” Rodgers v. Rosen, 1987 OK 37, ¶ 4, 737 P.2d 562, 563. However, a duty to protect may arise when the landlord enhances the infliction of and can reasonably foresee opportunities for a third party’s criminal acts. Cordes v. Wood, 1996 OK 68, ¶ 12, 918 P.2d 76, 79. Thus, Day probably did not have a duty to protect Whitten because Day did not have exclusive control over Kreap’s behavior and could not have foreseen Kreap’s criminal acts. 

However, if it is found that Day had a duty, she will still not be liable because Kreap’s criminal acts are likely supervening causes shielding Day from liability. “A supervening cause is a legal mechanism that breaks the chain of connection between an original actor and the injury to a plaintiff that [s]hields original actor from liability because it renders the original actor’s breach of duty incidental or not reasonably” foreseeable or anticipated. Evers v. FSF Overlake Assocs., 2003 OK 53, ¶ 13, 77 P.3d 581, 586. Kreap’s criminal acts are likely supervening causes because Day could not reasonably foresee either act.
Day probably did not have a duty to protect Whitten from Mr. Kreap’s criminal acts.

Exclusivity of control and foreseeability are requirements of a landlord’s duty. Cordes, 1996 OK 68, ¶ 11, 918 P.2d at 79. 

A landlord can be liable for instances “in which the landlord maintains exclusive control over the premises or devices” directly relating to security by which the attack is made. Id. ¶¶ 8, 11, 918 P.2d at 78. By taking ineffective security measures, a landlord created a foreseeable risk. Id. ¶ 12, 918 P.2d at 79. Landlords have a duty to protect tenants from foreseeable opportunities for a third party’s criminal acts where they knew of circumstances enhancing the likelihood of criminal attack. Id.; Rodgers, 1987 OK 37, ¶ 5, 737 P.2d at 563. However, this duty does not have to be implied from similar criminal occurrences. Cordes, 1996 OK 68, ¶ 12, 918 P.2d at 79. Also, a landlord’s duty does not extend to circumstances in which the landlord cannot reasonably control or reasonably be expected to prevent. Id. 


Failure to install door locks after tenant’s numerous requests created the landlord’s exclusive control over the locks. Id. ¶ 11, 918 P.2d at 78. A landlord also maintained exclusive control over a ventilation system, which created a duty to maintain the system in a safe and habitable manner. Evers, 2003 OK 53, ¶¶ 6, 7, 77 P.3d at 584. However, a landlord did not have exclusive control over a ladder that was used to break into a tenant’s secure window. Rodgers, 1987 OK 37, ¶ 7, 737 P.2d at 563.


To find a duty, landlords must maintain exclusive control over the premises or condition, and also foresee the possibility of the criminal acts. Cordes, 1996 OK 68, ¶¶ 8, 11, 918 P.2d at 78. A landlord should have foreseen a tenant being raped because the tenant asked numerous times for locks to be installed after a criminal attempted to burglarize her home. Id. ¶ 2, 918 P.2d at 77. The landlord knew or should have known of illegal drug manufacturing because a tenant complained to the landlord, thus creating a foreseeable risk. Evers, 2003 OK 53, ¶ 11, 77 P.3d at 585. The landlord owed a duty to the tenants to investigate or warn them after learning of illegal drug manufacturing in the complex. Id.


To find a duty, Day must have maintained exclusive control over the premises or devices relating to Kreap’s criminal acts. Although, Day maintained exclusive control over the stairwell and parking lot where Kreap’s criminal acts occurred, these premises did not cause the criminal acts, Kreap’s behavior did. Because Kreap’s behavior involves a mental, not physical, condition, his harmful behavior is fundamentally different from the ventilation system’s harmful fumes in Evers. Day cannot reasonably be expected to maintain control over Kreap’s behavior, similar to the landlord who could not reasonably control a burglar’s decision to use a ladder to break into a secured window. Also, unlike Cordes when the landlord increased the risk of criminal acts by failing to install door locks after being notified of attempted burglaries, Day took action to talk to Kreap and never denied Whitten the opportunity to talk to him herself. Although Day did maintain exclusive control over the decision to evict Kreap, it is unlikely the court will find eviction a reasonable decision because Kreap had a positive reputation among the other tenants. Therefore, Day did not unreasonably increase the risk to Whitten because Day had no control over and took reasonable actions to prevent Kreap’s behavior.


Although Day did not maintain control over Kreap’s behavior, if the court finds she should have foreseen the criminal acts, she may be found to have a duty. Whitten contacted Day about Kreap’s unwanted, flirtatious behavior within weeks of moving in. Day said she thought nothing of Whitten’s complaint because Day knew Kreap as a friendly, good tenant.  Day said she thought the problem was merely a personality clash. However, she did take reasonable action by talking to Kreap, unlike the landlords in Cordes and Evers who took no action after their tenants contacted them with complaints. 


Although Whitten described Kreap’s behavior as escalating in nature, it is unlikely for Day to foresee the criminal battery because she had positive past experiences with him. Without physical or direct evidence of Kreap’s behavior, Whitten’s complaint is fundamentally different from the tenants’ complaints in Cordes where burglary incidents left physical evidence of criminals breaking in because the door had no locks. Without reasonable foreseeability of Kreap’s criminal acts, it is similar to the landlord who could not reasonably foresee a child throwing a rock and breaking a tenant’s window cited in Cordes.


Whitten contacted Day again after the criminal battery incident on the stairwell. Unlike the landlord who took no action to investigate the ventilation system in Evers, Day took immediate action and talked to Kreap who denied any threatening behavior. Day reasonably believed Kreap because of her positive personal experiences with him.


Besides Whitten’s two complaints, Kreap showed no previous criminal behavior making it unlikely for Day to foresee the criminal injury to Whitten’s car. Also, the criminal injury to the car happened the day after Day talked to Kreap, making it unreasonable for her to take any further action given the short amount of time. Day’s situation is unlike the ventilation system’s hazardous fumes in Evers, which continued over a long period of time and gave the landlord ample opportunity to take action.


Moreover, Day could not have reasonably foreseen Kreap’s criminal acts because using her prior experiences with him, she saw no threat and had no reason to believe Whitten’s complaints over his denials.


Therefore, Day did not have a duty to protect Whitten from potential harm because she did not have exclusive control over a physically harmful condition, she took reasonable action after Whitten’s complaints, and she could not reasonably foresee Kreap’s criminal acts.

Mr. Kreap’s criminal acts are probably a supervening cause to Whitten’s injuries.


Even if the court finds Day had a duty to protect Whitten, Day will still not be liable because Kreap’s criminal acts are likely to be a supervening cause. 


A supervening cause is a defense to negligence, thus shielding the landlord from liability. Courts apply a three-part test to find a supervening cause: (1) The act must be independent of and occur after the original act; (2) the act must be adequate of itself to bring about the result; and (3) the act must be reasonably foreseeable. Evers, 2003 OK 53, ¶ 13, 77 P.3d at 586.


The original act of failing to investigate ventilation hazards caused by illegal drug manufacturing was not independent of the tenant’s injury from the harmful fumes. Id. ¶ 14, 77 P.3d at 586. Failing to install door locks was adequate of itself to allow a criminal to enter the tenant’s home and rape her. Cordes, 1996 OK 68, ¶ 16, 918 P.2d at 80. A tenant leaving her keys in the door, resulting in a criminal using her keys to enter the home, is a supervening cause because the landlord could not reasonably foresee or prevent the risk. Mengel v. Rosen, 1987 OK 23, ¶ 13, 735 P.3d 560, 563.

Whitten first complained to Day about Kreap’s behavior. After Day took no action, Kreap then committed criminal battery on the stairwell. Thus, Day’s failure to talk to Kreap may have been dependant on his criminal battery. However, once Day talked to Kreap, his behavior became more violent. Therefore, it is not likely that Day’s failure to talk to Kreap was dependant on his criminal battery. 


Also, it is not likely the criminal battery is adequate of itself to bring about emotional distress because Whitten continued to live in the apartment. Whitten’s emotional injuries are fundamentally different from the tenant’s physical injuries resulting only from the harmful ventilation fumes in Evers.


Although Whitten contacted Day about Kreap’s inappropriateness, it was not reasonable for Day to foresee the act because Kreap had a positive reputation. Thus, because Kreap’s criminal battery was not foreseeable and not adequate of itself to bring about the injury, it is probably a supervening cause, shielding Day from liability.


Day’s action to talk to Kreap about his behavior the second time is likely independent of the criminal injury to the car because Day said Kreap did not appear upset after talking to her. Although Kreap could have been hiding his anger, it is unlikely because Day did not threaten him with punishment, such as eviction. 


The criminal injury to the car was adequate of itself to bring about Whitten’s property damage and emotional distress, similar to the physical harm caused from harmful fumes in Evers. However, Day could not reasonably foresee the criminal injury to the car because Kreap showed no signs of criminal intentions. Without warning signs, Kreap’s behavior is similar to the landlord could not have foreseen a criminal who used a tenant’s keys to enter her home in Mengel. Also, Day had no physical evidence of a consistently escalating pattern of criminal behavior, unlike the burglaries from the lack of door locks in Cordes. Thus, because Kreap’s act was independent of Day’s talking to him, the act to the car was likely to bring about the injuries by itself, and Day could not reasonably foresee the criminal injury to the car, Kreap’s act is likely a supervening cause to Whitten’s injuries. 


Therefore, because both criminal acts are a supervening cause to Whitten’s injuries, Day will be shielded from liability for negligence if a duty is found.

Conclusion


Day probably did not have a duty to protect Whitten from Kreap’s criminal acts. Even if the court finds that Day had a duty, Day will still be shielded from liability for negligence because Kreap’s criminal acts are supervening causes to Whitten’s injuries. A landlord has a duty to protect a tenant against a third party’s criminal act where the act is enhanced by a physical condition that the landlord maintains exclusive control over, and the third party’s criminal act is not a supervening cause to the tenant’s injury. Thus, Day probably did not have a duty to protect Whitten because she did not maintain exclusive control over Kreap’s behavior, and she could not have foreseen the criminal acts. Because Day had no duty, it is immaterial that Kreap’s criminal acts are supervening causes to Whitten’s injuries.
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