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The ruling Wednesday foiled plans Leslie Christian and
Heather Andersen had to be married legally by the state of
Washington. The couple said they will no longer attend
weddings until they are able to marry. (Photo courtesy of
Northwest Women's Law Center)
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Washington Supreme Court 
upholds gay marriage ban
Decision is latest blow to 
gay marriage advocates

By ELIZABETH A. PERRY | Jul 26, 9:44 PM

After a
16-month
delay, the

Washington State Supreme Court this week upheld
the state's ban on gay marriage in a 5-4 vote,
leaving intact the Defense of Marriage Act and
delivering yet another court-inflicted blow to the
gay marriage movement.

-img-The same-sex marriage ban "is constitutional because the Legislature was entitled to
believe that limiting marriage to opposite-sex couples furthers procreation, essential to survival,"
Justice Barbara Madsen wrote in the controlling opinion.

"[The judges] showed extreme deference to the legislature," said Lisa Stone, executive director of
the Northwest Women's Law Center and one of the lawyers who defended the 19 plaintiff
couples, along with attorneys from Lambda Legal Defense Fund and the ACLU of Washington.

"They very nearly set themselves up as a rubber stamp for the legislature, and that accounts for
our loss. Seven [of the justices] think discrimination is bad, and three were unwilling to engage
in a strenuous inquiry about whether DOMA is constitutional."

Kristen Waggoner, an attorney with Ellis Li & McKinstry in Seattle, helped argue the case in
support of DOMA and said the ruling was one of the strongest in the nation.
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support of DOMA and said the ruling was one of the strongest in the nation.

"For that we are thankful, and we think future generations will be thankful as well," she said.
"The decision was a clear endorsement of marriage between a man and a woman."

She hailed the ruling because she said children learn from having a mother and a father.
Waggoner acknowledged that compassion should be shown toward today's children, who are
caught in the middle of the marriage fight.

"We should all show support and compassion to all families, including single-parent and same-
sex families," she said.

The Washington State Legislature passed the Defense of Marriage Act in 1998, restricting
marriage to one man and one woman. In 2004, two lawsuits were filed to challenge the
constitutionality of the act by same-sex couples seeking to marry in the state.

Superior Court judges William Downing of King County and Richard Hicks of Thurston County
struck down the act as unconstitutional later that year.

The two lawsuits were consolidated and 17 more couples were added as plaintiffs in the case,
which was argued before the Supreme Court under the title Andersen vs. King County in March
2005.

The ruling this week was a close one that generated pages of concurring and dissenting opinions.
Because only three justices agreed with the reasoning of the court's opinion, it is a "plurality"
opinion that is accorded less weight than if a full majority had signed on. Two other justices
agreed the Washington DOMA was constitutional, for a total of five voting to uphold the act, and
wrote separately to explain their thinking.

"The plaintiffs in this case represent the ever-growing diversity of the openly gay community in
Washington," wrote Justice Bobbe J. Bridge, in dissent. "They are teachers, attorneys, ministers,
and foster parents. In their everyday lives they are bosses, coworkers, neighbors, clients, parents,
friends and volunteers.

"It is in these seemingly mundane, everyday roles that the discrimination imposed by the DOMA
is deeply felt, but it is nowhere more wounding than in their very homes. Unless the concept of
equal rights has meaning there, it has little meaning anywhere," Bridge wrote.

Josh Friedes, advocacy director of Equal Rights Washington, said although his group is
disappointed with the ruling, he appreciates the struggle the justices went through to render
their decision.

"The court was deeply divided," he said. "It was a 5-4 decision and there is some beautiful
writing in the dissent. Even the majority recognized that gays couples are suffering without the
legislative protections that marriage affords. They noted that the legislature has the power to
address the issue."

Rocky road for gay marriage
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The Washington decision is only the latest example of state court rulings going against gay
marriage. Evan Wolfson, executive director of Freedom to Marry, said that like the ruling earlier
this month by the highest court in New York state, the Washington justices treated the right of
gay couples to marry as if it were a different right than straight couples enjoy.

"If marriage is important for non-gay people and a fundamental right under the constitution,
why isn't that true for committed gay couples?" he asked.

Wolfson said the past few months have been a rocky patch for gay marriage, which he attributes
partly to coincidence and partly to concerted efforts on behalf of religious right groups to
"intimidate and de-legitimize the courts."

"It is one more burden we have to carry now," he said. "It underscores the importance of
engaging in a real discussion about what is at stake."

Wolfson said the problem does not lie with the strategy used to fight the state marriage
amendments, but with the scope and speed involved in implementing the strategy.

"A victory in the next court or state can turn it all around and move us forward," he said. "Even
in the states where we failed to move forward, the opportunity to advance by continuing to fight
remains clear."

He said the next step in Washington is to take the struggle to the legislature and the court of
public opinion.

"The judges failed to do their job," he said. "Now the legislators have to do theirs. We have to do
ours by telling our stories, making the case for marriage and winning."

The only state in the country where gay couples can marry is Massachusetts, where the state's
highest court ruled earlier this month that a proposed constitutional amendment to ban future
gay marriages could be placed on the ballot for a vote by the constitutional convention when it
reconvenes in November.

Gays in Connecticut and Vermont can enter into civil unions and those in California, New Jersey
and Hawaii can register as domestic partners, but they can't get married.

Earlier this month, courts in Georgia and Nebraska reinstated state constitutional amendments
banning gay couples from marrying. A court in Tennessee ruled that a similar effort there could
go forward.

Some 45 states have passed state constitutional amendments and statutes banning gay marriage.
Attorneys are moving forward with lawsuits challenging gay marriage bans in New Jersey,
Maryland, Connecticut, Iowa and Oklahoma.

Efforts by congressional Republicans to pass a federal constitutional amendment banning states
from marrying gay couples failed in both the Senate and the House, and did not gain appreciably
in support since similar votes two years earlier.

'Rhetoric of compassion'
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In a telephone interview on the day of the Washington decision, one of the plaintiff couples in
the case, Leslie Christian and Heather Andersen, said they were shocked by the result.

"It helps you to see how difficult and unclear it is for some people," Christian said. "There are
many people who are loving and fair-minded, but have barriers that are structural, religious,
political and fear-based.

"It takes courage to stand up for what you believe when you are in an institution that is not
supportive of gay marriage. For me it feels so natural, but I realize for some people it is a big
leap," she said.

Christian and Andersen said they are skeptical of what they called the religious right's "rhetoric
of compassion."

"The words, with respect to our families, are not very compassionate," said Andersen. "There is a
big dose of denial going on. Families come in all varieties. To maintain that a normal family can
only be made up of a mother, father and children is a scary denial of reality."

The took issue with Waggoner's description of the DOMA decision as a "victory for future
generations." The couple said children caught in the middle of the debate and those hearing
about it through the media will have quite a legacy with which to contend.

"In this case, no one wins," said Andersen. "When you deny people the right to love and commit
to the person they choose, no one wins. Certainly the children don't win. It is a horrible message
to give them that some love is fine and some is not. It teaches them to be judgmental and
superficial in how they make decisions."
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