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I. A) The Comprehensive Environmental Response, Compensation and Liability Act is an Act 

that was primarily designed to clean up hazardous wastes that have contaminated the land. The 

Environmental Protection Agency, under CERCLA, is charged with the duty to compile a list of 

these hazardous substances and maintain a reportable release quantity and regulations. Under 

CERCLA, “the administrator shall promulgate and revise as may be appropriate, regulations 

designating as hazardous substances…such elements, compounds, mixtures, solutions, and 

substances, which, when released into the environment may present substantial danger to the 

public health or welfare or the environment, and shall promulgate regulations establishing that 

quantity of any hazardous substance the release of which shall be reported.”
 1

 The Administrator 

of the EPA was also given a deadline to establish the reportable released quantities that was 

allowed under CERCLA. The Code of Federal Regulations maintained and continues to maintain 

a list of hazardous substances.
2
 The CFR complies with what the statute has to say about 

rulemaking in general. In regards to reportable quantities, the CFR refers to the table in § 302.4 

for the final reportable quantity “RQ” for listed hazardous substances and for any unlisted 

hazardous substance, they have the reportable quantity of 100 pounds, except for those unlisted 

hazardous wastes, which exhibit a certain level of toxicity.
3
 With these reportable quantities and 

the list, the EPA can set about creating a National Priority List that lists CERCLA (Superfund) 

sites that need cleaning up. The statute also authorizes the Administrator of the EPA to 

“promulgate rules and regulations specifying, with respect to A) the location, title or condition of 

a facility, and B) the identity, characteristics, quantity, origin, or condition (including 

containerization and previous treatment) of any hazardous substances contained or deposited in a 

                                                           
1
 42 U.S.C § 9602 (1980) Comprehensive Environmental Response, Compensation and Liability Act. 

2
 40 C.F.R § 302.4 (1989). 

3
 40 C.F.R § 302.5 (2002). 
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facility”.
4
  The CFR is not very clear on the rulemaking and did not have a section dedicated to it 

as they do for the Toxic Substances Control Act.  

B) The statutory rulemaking procedure is not more formal than the Administrative Procedure 

Act’s. The statute and the CFR are mainly silent over the requirements for commenting on the 

issue of naming hazardous substances and release quantity and regulations. There is no mention 

of notifying the public of the inclusion of any hazardous substances on the list that was shown in 

the CFR. The APA specifically requires that an agency “give interested persons and opportunity 

to participate in the rule making through submission of written data, views, or arguments with or 

without opportunity for oral presentation. After consideration of the relevant matter presented, 

the agency shall incorporate in the rules adopted a concise general statement of their basis and 

purpose.”
 5

 In that sense, the APA is a lot more formal in their requirements for a rule on the 

designation of hazardous substances and reportable quantities. The statute is very clear about 

what the Administrator should do. In regards to public health, the Administrator was required to 

do whatever was necessary and because of this, a public comment was not deemed as blatantly 

necessary to mention in the statute or in the CFR. These sites were a danger to public health and 

would remain a constant danger in some cases and cleaning them up was definitely a priority. To 

reinforce this statement, at the end of § 553 of the APA, it has an exemption to a required date of 

effect of any regulation that states “the required publication or service of a substantive rule shall 

be made not less than 30 days before its effective date, except – 3) as otherwise published by the 

agency for a good cause found and published with the rule.”  

                                                           
4
 42 U.S.C § 9603 (1980) Comprehensive Environmental Response, Compensation and Liability Act. 

5
 5 U.S.C § 553 (1946) Administrative Procedure Act.   
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C) The differences between the EPA’s rulemaking procedure as outlined in the statute and the 

APA were discussed above. The APA does have a more formal and stringent policy in regards to 

rules that are promulgated by the EPA. CERCLA was very straightforward in regards to the 

rulemaking procedure for the designation of additional hazardous substances and the 

establishment of reportable released quantities.  CERCLA merely stated that these substances 

and quantities had to be published and kept up to date with no mention of a public commenting 

period. This can be seen in the CFR as well that carries the list of hazardous substances as 

designated by the EPA. In addition, CERCLA authorized the Administrator to promulgate rules 

and regulations in regards to facilities that held hazardous substances. These are all part of the 

recordkeeping requirements of the EPA for CERCLA and its uses. Specifically, the most 

important part of the APA that differs from CERCLA and CFR in regards to CERCLA is this 

statement: “After notice required by this section, the agency shall give interested persons and 

opportunity to participate in the rule making through submission of written data, views, or 

arguments with or without opportunity for oral presentation. After consideration of the relevant 

matter presented, the agency shall incorporate in the rules adopted a concise general statement of 

their basis and purpose.”
6
 

 

II. A) The statute gives the agency the ability to adjudicate hearing particularly in regards to 

claim procedures. As stated by the statute “The President may, if satisfied that the information 

developed during processing of the claim warrants it, make and pay an award of the claim, 

except that no claim may be awarded to the extent that a judicial judgment has been made on the 

costs that are subject of the claim. If the President declines to pay all or part of the claim, the 

                                                           
6
 5 U.S.C § 553 (1946) Administrative Procedure Act.   
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claimant may, within 30 days after receiving notice of the President’s decision, request an 

administrative hearing.”
7
 Once the claims are in order, “all administrative decisions made 

hereunder shall be in writing, with notification to all appropriate parties, and shall be rendered 

within 90 days of submission of a claim to an administrative law judge, unless all the parties to 

the claim agree in writing to an extension or unless the President, in his discretion, extends the 

time limit for a period not to exceed sixty days.” The claimant can of course appeal the decision 

in a Federal district court after the decision has been made but “the decision shall be considered 

binding and conclusive, and shall not be overturned except for arbitrary or capricious abuse of 

discretion.”
8
 In addition, the CFR also provides for an Arbitrator to settle small claims if there is 

a dispute between the Administrator and a Potentially Responsible Party (PRP). These claims 

deal with anything below $500,000 and both parties will have to agree to be a part of the 

adjudication.
9
  

B) In order to claim against the Superfund, claims have to be made to the owner, operator, or 

guarantor of the vessel or facility from which a hazardous substance was released. If nothing is 

heard within 60 days, the claimant may present a claim to the Fund for the payment. The 

claimant then has to fill out the necessary forms to claim against the Fund. If he knowingly 

distorts the claim, he can be fined or face jail time of up to 5 years. The claimant has to bear the 

burden of proof in this case and provide all the necessary information. The claimant will then be 

before an administrative law judge who will render his judgment as part of the case and the 

President will award the appropriate amount from the Superfund and the President would 

                                                           
7
 42 U.S.C § 9612 (1980) Comprehensive Environmental Response, Compensation and Liability Act. 

8
 42 U.S.C § 9612 (1980) Comprehensive Environmental Response, Compensation and Liability Act. 

9
 40 C.F.R § 304.2 (1980).  
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determine how, when and on what terms the payment be made.
10

 In regards to the CFR, the first 

order of business would be to select an Arbitrator. There is already a National Panel of 

Environmental Arbitrators and “from among the persons whom the parties have indicated as 

acceptable, and, in accordance with the designated order of mutual preference, if any, the 

Association shall invite an Arbitrator to serve,”
11

 and if none can be agreed upon then an 

Arbitrator will be assigned. From there, the Administrator and the PRPs will agree to this 

arbitration and adjudication. Once that is agreed upon, the Arbitrator has the authority to view 

the evidence that the PRPs provide and from there, make a decision of how much the PRP would 

owe the Agency based upon whether the threatened harm is divisible.  

C) There is not a lot of difference between the procedures described in the APA and the 

procedures outlined by the statute and the CFR. In regards to adjudication in the APA, the 

procedures are quite similar:
12

 the people of interest are given notice by an agency, the parties 

will have to bear the burden of proof, and then an administrative law judge will pass his sentence 

on the case.
13

 In similar fashion, an administrative law judge is appointed and is given the 

necessary powers to rule on the case. The only difference that can be seen is in the more precise 

wording of the APA that allows the PRP to “appear in person or by or with counsel or other duly 

qualified representative in an agency proceeding”.
14

 The APA is also a lot more lenient on the 

procurement of evidence. The court could issue an order requiring more evidence under penalty 

of punishment but CERCLA has already laid out the facts that there would be punishment if the 

evidence was tampered with at all. Another difference is that the APA is very particular about 
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 42 U.S.C § 9612 (1980) Comprehensive Environmental Response, Compensation and Liability Act. 
11

 40 C.F.R § 304.22 (1980). 
12

 5 U.S.C § 554 (1946) Administrative Procedure Act.   
13

 5 U.S.C § 556 (1946) Administrative Procedure Act.   
14

 5 U.S.C § 555 (1946) Administrative Procedure Act.   
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evidence that is presented. If the evidence is presented before people who are not part of the 

Agency, then their decision is final decision that is to be accepted by the Agency.
15

  

D) As mentioned before, there are not a lot of differences and most of the differences can be 

attributed to the fact that most of the cases involving the Superfund are claims against the 

Superfund itself, which deals mainly with the government’s money. The APA, however, deals 

with a multitude of cases that are not only subject to monetary adjudication. As such, evidence 

that is brought forward is not always as clear cut as a statement that specifically shows the 

hazardous waste release. One of the other differences is the fact that evidence can be presented to 

either the Agency or an employee who is not a part of the Agency. This is a minor difference as 

an “employee who is not part of the Agency”, could be an Arbitrator in this case but the APA 

actually means anyone. Ultimately, as mentioned before, Superfund claims are just that: claims 

procedures and not anything else. If a PRP wanted to decide whether his site was an actual 

Superfund site or whether he was entitled to pay 100% of the recovery costs, the PRP would take 

it to a district court and beyond if necessary.  
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 5 U.S.C § 557 (1946) Administrative Procedure Act.   


