
 

 

STATE OF WISCONSIN:      CIRCUIT COURT  :         FOND DU LAC COUNTY 

         

________________________________________________________________________ 

In the Interest of: 

J (B.) , et al.                

                

            MOTION TO DISMISS - 

             LACK OF LEGAL SUFFICIENCY 

 

   

Children Under the Age of Eighteen   Court Nos. 0000JC00-00 

________________________________________________________________________ 

  

      A motion is brought by P, mother of the above children, through her counsel.  

This motion is for a dismissal of the above stated case due to the lack of legally sufficient 

evidence even when one considers all the credible evidence and reasonable inferences 

therefrom in the light most favorable to the petitioner.  The grounds for this motion are as 

follows. 

 

 1)  The petitioner alleges that P  neglects, refuses or is unable for reasons other 

than poverty to provide necessary care, food, clothing, medical or dental care or shelter 

so as to seriously endanger the physical health of the child. 

 2)  No evidence was given to show that P neglected, refused, or was unable to 

give her children the necessary care, food, clothing, medical or dental care, or shelter.  

The only issue brought up in this regard was the home’s power going off.  As it was later 

determined, the power went off due to a blown fuse and was not turned off by the power 

company.  In any regard, looking at the situation in the light most favorable to the 

petitioner, one still could not conclude that the physical health of the above stated 

children were “seriously endangered” due to the power outage or any other condition of 

the residence. 

 3)  The petition alleges that J was in need of protection or services because she 

has been the victim of abuse, as defined in s. 48.02 (1) (a), (b), (c), (d), (e), (f), or (g), 



 

 

including injury that is self-inflicted or inflicted by another.  The abuse indicated in the 

petition was physical injury which according to its definition in the statute includes but is 

not limited to lacerations, fractured bones, burns, internal injuries, severe or frequent 

bruising or great bodily harm, as defined in s. 939.22 (14). 

 4)  There are no apparent injuries to J in the photos that were taken. The photos 

will be supplied as an exhibit.  To the extent the photos may show a red line on the inner 

part of the lip, the mark sustained would not fit the definition of the type of laceration or 

cut that would fit under the definition of “great bodily harm.” 

 5)  The legal sources that wrote the applicable jury instructions covered this issue 

in a note written on JI-Children 215.  It is clear the legislature considered issues related to 

what might be considered appropriate parental discipline.  Although a set of words were 

not agreed upon to determine what might be appropriate parental discipline, the note gave 

guidance on when certain marks might not fall within this definition of abuse.  As this 

note indicates: “Despite the nebulous quality of the great bodily harm definition, which 

ends with the phrase ‘or other serious bodily injury,’ great bodily harm does not seem to 

include all lacerations or burns or bruising.”  If any “cuts” or “lacerations” would not fit 

the definition of abuse, the slight mark evident on the photo taken of J lip would certainly 

fall in that category. 

 6)  The petitioner did not demonstrate any evidence of physical injury to [another 

child], and this is evident in that his petition only indicated he was in need of protection 

and services due to the injury of another child in the home and was not the subject of 

abuse himself. 

 7)  The children other than J where claimed to be in need of protection and 

services according to the petition because they were at substantial risk of becoming the 

victim of abuse, as defined in s. 48.02 (1) (a), (b), (c), (d), (e), (f), or (g), including injury  
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that is self-inflicted or inflicted by another, based on reliable and credible information 

that another child in the home has been the victim of such abuse. 

 8)  The credible information that another child was a victim of abuse is not met. 

As indicated above, it can not be demonstrated that physical injury happened to J 

according to the definition of physical injury.  According to the applicable jury 

instruction WIS JI-CHILDREN 222, if no child in the home is found to be a victim of 

abuse according to the definition, then the other children can not be found to be at 

substantial risk of abuse under the statute.   

 9)  Reviewing all of the evidence most favorable to the petitioner, one can not 

determine the children were neglected to the degree that it would seriously endanger their 

physical health.  It also can not be proved the injury sustained by J would meet the 

definition of physical injury as intended by the legislature.  Since this injury would not 

meet the definition of physical injury, abuse did not occur which would indicate a 

removal of J or her siblings. 

 THEREFORE, P respectfully requests the court to grant her motion to have the 

matter dismissed based on the lack of the sufficiency of the evidence. 

  

  

 Dated at Butte des Morts, Wisconsin this 00nd day of October, 0000. 

 

 

 

       ________________________ 

       Attorney Myron Daubert 

       Attorney for P  

       State Bar # 1000587 

 

 

Post Office Address 

P.O. Box 135 

Butte des Morts, WI 54927 

(000)  000-0000 
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