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Marriage Doesn’t Need Defending – People Do 

 

 After twenty years of love and commitment, your lover falls ill with a deadly disease. 

Though it was always his or her intention to leave everything to you, a legal battle has ensued 

because the law doesn’t recognize you as the legal spouse. You are at risk of losing your three-

year-old daughter to the system because she didn’t come from your body, and you didn’t go 

through with the lengthy second-parent adoption. Even though you have a good job that offers 

you health benefits, those benefits were never extended to your partner. Now, on top of grieving 

the loss of the person who meant more to you than anything else, you must find a way to cover 

the staggering cost of arrangements and medical bills. 

 This may seem like a far-fetched situation to some people, but things like this happen to 

gay and lesbian couples every day in the United States. When the Defense of Marriage Act was 

passed in 1996, the fate of these couples was sealed in the eyes of the federal government. With 

its definition of ‘marriage’ as the union between one man and one woman and of ‘spouse’ as a 

person of the opposite sex who is a husband or wife, and with its statement that no state should 

be required to recognize a same-sex marriage or union from another state, an endless list of 

obstacles was put between same-sex couples and equality. Even though DOMA (the Defense of 

Marriage Act) centers on defining marriage, many important consequences stem from this 

legislation. Over 1,000 federal benefits that heterosexual couples enjoy, such as Social Security 

and joint access to health coverage, are refused to same-sex couples. By examining the legal 

foundation (or lack thereof) upon which DOMA stands, the negative impact it has on millions of 
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people, and the history of civil rights movements in this country, we may come to a better 

understanding of the present state of life for same-sex couples under the Defense of Marriage 

Act and find strong evidence to support its repeal. 

 One of the most important things to analyze is the legal foundation of the Defense of 

Marriage Act and what exactly this act entails. Once someone has a brief summary of the main 

points of DOMA, it is next imperative to examine the events that led up to the passing of this act. 

In 1990 a very important case presented itself to the Hawaii Supreme Court. Three same-sex 

couples had applied for marriage licenses and were denied because of the homosexual status of 

their relationships. When they filed complaints with the court, Baehr v. Lewin was born 

(Clarkson-Freeman 5). **merged the paragraphs into one** This case is significant not necessarily 

because of the way it came to be, but because of the way the Hawaii Supreme Court addressed it. 

They analyzed the situation as one of gender discrimination, something that violates equal 

protection under the Hawaii Constitution, which says “no person shall be denied the equal 

protection of the laws, nor be denied the enjoyment of the person’s civil rights or be 

discriminated against in the exercise thereof because of race, religion, sex, or ancestry.” After 

strict scrutiny of the case, it was decided that the existing marriage statute discriminated against 

homosexual couples based on sex (Clarkson-Freeman 5-6). 

 At the time, this case seemed like a move in the right direction for same-sex marriage 

rights. However, it scared conservative politicians on Capitol Hill, and the Defense of Marriage 

Act was drafted as a result. My main problem with DOMA is the fact that it goes against the Full 

Faith and Credit Clause (FFCC). Article IV, Section 2 of the U.S. Constitution says that “Full 

Faith and Credit shall be given in each State to the public Acts, Records, and judicial 

Proceedings of every other State. And the Congress may by general Laws prescribe the Manner 
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in which such Acts, Records, and Proceedings shall be provided, and the Effect thereof” 

(Clarkson-Freeman 8). This is the clause in the Constitution that makes it possible for marriages 

to be recognized across state lines. Heterosexual marriages, that is. When DOMA was passed, 

the government basically made same-sex couples the only exception to this piece of legislature. 

Congress went out on a limb and, for the first time, decided to limit the application of the FFCC 

rather than extend it as they have done in the past. Pamela A. Clarkson-Freeman, a woman 

pursuing her doctoral degree in social welfare at the University of Albany, finds this problematic 

for two reasons: 

First, it is questionable whether or not Congress has the authority to negate the 

operation of the Full Faith and Credit Clause, relaxing the constitutional restraints 

on the states as they decide whether to credit same-sex marriages to sister states. 

Second, it is an equally dubious proposition that Congress can, with one sweep, 

remove from the United States Code its traditional respect for state determinations 

of marital status. (10) 

I am in complete agreement with this statement. Aside from having the Code either 

amended or removed completely, which I can imagine is extremely difficult in both cases, 

Congress should have no power to limit the laws of the states that were established hundreds of 

years before them. Furthermore, in 1980 the Supreme Court addressed whether or not Congress 

had power to decrease full faith and credit. They stated that, “While Congress clearly has the 

power to increase the measure of full faith and credit…there is at least some question whether 

[they] may cut back on the measure of faith and credit required by a decision of this Court” 

(Clarkson-Freeman 12). 
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The reality of the situation is this: America was founded so things like the Defense of 

Marriage Act wouldn’t happen. A Democracy is a government of the people. The laws made in 

this country are supposed to help us all reach the rights of life, liberty, and the pursuit of 

happiness. Under DOMA, these things have been moved further out of reach for same-sex 

couples. 

 Another important factor to consider when thinking about the Defense of Marriage Act is 

the negative impact this act has on millions of same-sex couples. As I mentioned before, there is 

quite a long list of federal benefits given to married heterosexual couples in this country that are 

denied to same-sex couples. In fact, six months after DOMA was passed, the General 

Accounting Office assessed that there were 1,049 federal laws that had been affected by the act 

(Clarkson-Freeman 9). In an article in the Pittsburgh Post Gazette, Maeve Reston discussed a 

few of the questions legally married same-sex couples have to face under DOMA: “Will they file 

state taxes jointly but not their federal taxes?…Most states do not recognize gay marriages, but 

will they check to see if a married couple from Massachusetts is gay after they take up residence 

and apply for family health insurance from one spouse's employer?” (Reston). 

While these are just a couple of the concerns present, I find these two to be among the 

most penalizing. Joint access to health coverage is a concern that most families can understand 

and relate to. In a heterosexual marriage, if one member of the relationship is given health 

insurance through his or her job, said insurance may be extended to the other member, along 

with any children the couple has together. However, depending on the specific laws of the state 

in which they are married, this policy may not be applied to partners in a same-sex marriage, and 

it is absolutely not applied on a national level. This can be costly, both physically and 

emotionally, for families of same-sex couples. From a financial standpoint, the couple would 
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either have to go without healthcare for some members of their family, or they would have to 

compensate by paying for an additional plan out of pocket. From a mental standpoint, a lack of 

healthcare can cause a lot of stress on a family, because there is always a lingering concern that 

something bad will happen and there will be no insurance to cover the situation. 

Cheryl L. Andrews, who married her partner in Massachusetts as soon as they legalized 

same-sex marriage, shared with Reston her plan for handling income tax forms. When asked if 

she intended to check the ‘married’ box, she said, “You bet…I’m going to be hard-pressed as a 

married woman to lie and perjure myself on a federal document and say I’m single” (qtd. in 

Reston). Though it is easy to find humor in Mrs. Andrews’ statement, hundreds if not thousands 

of same-sex couples have to ask themselves similar questions. If they tell the truth on these 

documents, will they face criminal backlash from the government and the IRS? Though she 

would be telling the truth as fully as she sees it, the federal government would probably see 

things differently. 

One other consequence of the Defense of Marriage Act that I feel is particularly troubling 

for personal reasons is the inability of legally married same-sex couples to move from a legalized 

state to one where same-sex marriages are not recognized. Heterosexual couples are assured that 

they have the ability to pursue job opportunities in any state. Same-sex couples, however, have to 

plan out every detail as far in advance as possible, because if they wish for their marriage to be 

recognized, they must confine themselves to the handful of states that allow same-sex marriages. 

Even then, there is no guarantee that another legalized state will honor their marriage because 

DOMA gives them the right to refuse it. I know firsthand what it is like to have a family member 

who has suffered layoffs because of the state of the economy, and the stress it put on my 

household was almost unbearable. With the country in such an unstable place as we are 
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presently, having any sort of limit put on job opportunities could be extremely damaging to the 

well-being of a family. 

Lastly, one should consider a timeline of the civil rights movements of the past. By doing 

this, it is possible we might be able to get an idea of the road ahead for same-sex marriage and 

other aspects of the gay rights movement. In an article for The Vermont Law Review, Jackie 

Gardina, an Associate Professor of Law at Vermont Law School, brought forth a very interesting 

point-of-view for how the Court’s minds are changed as the years progress. She states, “What is 

considered ‘constitutional’ changes with time. One need only look at the segregation cases to 

understand that constitutional language alone does not dictate the recognition of constitutional 

rights” (292). She then goes on to address cases in which the circumstances were the same but 

the verdicts were opposite. For instance, in the case of Plessy v. Ferguson, the Court was 

comfortable with saying that keeping the races separate but equal was constitutional, but in 

Brown v. Board of Education they ruled it was unconstitutional. A similar situation occurred 

more recently when the Supreme Court upheld Georgia’s sodomy law in Bowers v. Hardwicke 

but declared a similar law unconstitutional seventeen years later (Gardina 292). 

These cases, and many others like them, are representative of some of the most important 

social movements in the history of our country. When the Courts began to dismantle laws 

surrounding sexual practices and access to contraceptives, the sexual revolution and the feminist 

movement had taken full swing, picking up momentum all the while. Slavery and racism had 

been an issue for hundreds of years before the Courts began declaring anti-miscegenation laws 

unconstitutional (Gardina 294-95). 
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It seems to me that Gardina is comparing these past movements to the current movement 

for marriage equality for one main reason: to make people understand these things can’t happen 

overnight. Though I am in full support of the repeal of DOMA, I am not too naïve to realize a lot 

of time and influence goes into reshaping the social system of this country. Out of our fifty 

states, only a few have some sort of law recognizing same-sex relationships, whether they allow 

civil unions, marriages, or some combination of the two. In order for some sort of direct change 

to come about, acceptance of same-sex relationships needs to become more widespread. 

Fortunately, one of the most commonly used arguments against same-sex marriage, which says 

marriage is meant for procreation, has already taken a hit in various courts (Clarkson-Freeman 

10). There are many heterosexual couples that cannot reproduce that bring children into their 

lives by way of adoption and surrogate arrangements, as well as unmarried couples who 

conceive children. 

More progress is being made ever day in the fight for marriage equality and various other 

gay rights issues. Even so, there is still a lot of work to be done and a lot of minds to change. 

Through further in-depth research, it is my hope that the United States will continue to open their 

eyes and ears to the issue of marriage equality. If things don’t change, same-sex couples will 

continue to live in fear of what tragic shortcomings, such as untimely death or financial hardship, 

may befall them and their families. These things cause worry for all citizens, but the lack of 

security afforded to these couples makes the impact that much harder. If the Defense of Marriage 

Act remains in law, the lives of an entire population will remain inferior to the standards 

guaranteed them by our Constitution. Equality is not just an idea, but a state of being, and it is 

something we should all enjoy. 
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