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Medicare providers, suppliers

and physicians in Florida,

California and New York

should be alert for an impending

Medicare 3-year demonstration project

that will result almost certainly in

demands for significant refunds of

alleged Medicare overpayments.

Section 306 of the Medicare

Prescription Drug, Improvement, and

Modernization Act (“MMA”) requires

the Secretary of Health and Human

Services to test the use of “recovery

audit contractors” (“RAC”) for identify-

ing overpayments (and underpay-

ments) under both Medicare Part A

and Part B that may have been missed

by fiscal intermediaries, carriers, and

other Medicare contractors

(“Contractor”).  The Centers for

Medicare and Medicaid Services

(“CMS”) have selected the three states

with the highest per capita Medicare

utilization — Florida, California and

New York — in which to conduct the

demonstration.

Throughout 2004, CMS conducted

various forums with potential RACs,

and in November issued two separate

Statements of Work to which appli-

cants were to respond. There are two

separate projects: one for Medicare

Secondary Payer (“MSP”) issues, and

the other for non-MSP issues. On

March 28, CMS announced that it had

awarded RAC contracts to Diversified

Collection Services, Inc. (MSP-CA),

Public Consulting Group Inc. (MSP-

FL), HealthDataInsights, Inc. (non-

MSP-FL), Connolly Consulting

Three States’ Medicare Providers Prepare to be
on the “RAC”
EDWARD J. HOPKINS

Health
Law
Update

Summer 2005 � www.broadandcassel.com

Inspector General Fails to
Prove Marketing Violation
LESTER J. PERLING

In 1998, the Office of the Inspector

General of the Department of

Health and Human Services (“OIG”)

alleged the U.S. Seminar Corporation

and several of its employees

(“Respondents”) of misusing the

Medicare name and logo in the promo-

tion of an informational seminar regard-

ing Medicare in violation of federal law.

The OIG was concerned that the use of

the Medicare name would create an

impression that the seminar was

approved and endorsed by the

Department of Health and Human

Services (“HHS”). As a result, the OIG

issued a cease and desist letter advising

the Respondents to stop using the word

“Medicare” in its mailings. In response,

the Respondents submitted an amended

version of the mailing with a specific
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The recent amendments to the

United States Sentencing

Guidelines for Organizations,

which became effective on November 1,

2004, significantly encourages business

organizations to partner with the

Federal government in a program of

crime control and provides strong

incentives for such organizations to self-

police, self-report and to cooperate in

investigations of its own wrongdoing.

The Sentencing Guideline

Amendments, in conjunction with the

Department of Justice’s recently elevat-

ed priority in holding business organi-

zations accountable for corporate crime,

have raised the stakes for compliance by

business organizations to a critical level.

Furthermore, it appears that this is only

the beginning of an evolution in the

development of effective compliance

and ethics programs and the necessity

for business organizations to promote a

corporate culture of compliance. 

The Sentencing Guidelines

Amendments adopt a “carrot and

stick” approach in the criminal penalty

structure for business organizations.

The ability of a business organization

to implement and sustain an effective

corporate compliance program can lit-

erally mean the difference between its

survival or its demise under the new

Sentencing Guidelines. The fulfill-

ment of the expectations of the

Sentencing Guideline Amendments

for compliance has the potential to

reduce an organization’s culpability

score, in terms of dollars, from astro-

nomical amounts to virtually zero.

Furthermore, compliance with the

Sentencing Guideline Amendments

will also be attractive for courts as a

requirement for probationary sen-

tences for a business organization.

The Sentencing Guidelines for

Organizations was originally estab-

lished in 1987, but the duty of oversight

of corporate compliance programs did

not effectively enter the realm of the

corporate boardroom until the decision

in In re: Caremark International, Inc., a

derivative litigation case at 698 A.2nd

959 (Del. Ch. 1996). In this case, the

Delaware Chancery Court noted a fail-

ure by the board of directors to assure

all adequate information reporting sys-

tem that provides senior management

and the board with timely and accurate

information related to legal compliance

might in some situations be treated as a

violation of a director’s duty of care.

This decision was responsible for

bringing compliance into the board-

room in a direct way and as a matter of

the fiduciary obligations of individual

board members.

The Sarbanes Oxley Act of 2002 was

the most recent legislative/regulatory

response to the well publicized recent

corporate scandals (i.e. Enron, Arthur

Anderson, World Com, Health South),

which has also had a direct impact on

corporate compliance. The Sarbanes

Oxley Act at Section 805 directed the

United States Sentencing Commission

to review and amend the organization-

al guidelines for compliance and relat-

ed policy statements to ensure that

they are sufficient to deter and punish

organizational misconduct. The Ad

Hoc Advisory Group of the United

States Sentencing Commission, there-

fore, issued a report on October 7,

2003, consistent with the Sarbanes

Oxley Act’s focus on deterring criminal

conduct and specifically recommend-

ed a regime of internal crime preven-

tion and self-policing (“an effective

compliance and ethics program”).

A key objective behind the Advisory

Group’s report is that an effective com-

pliance and ethics program will not

only prevent and detect criminal con-

duct within an organization, but also

should facilitate compliance with all

applicable laws (civil, administrative

and regulatory laws) and not just crimi-

nal laws. The Sentencing Guideline

Amendments also have another impor-

tant feature which allows for an organi-

zation’s culpability score to be reduced

it if “fully cooperated in the investiga-

tion” of its own wrong doing. The Ad-

Hoc Advisory Group studied the rela-

tionship between waivers of attorney-

client and work product privilege and a

determination of the level of “coopera-

tion” under this existing Sentencing

Guideline standard. The Sentencing

Commission added commentary to this

standard stating that waiver of the attor-

ney-client and work product privileges

is not a prerequisite to a reduction in

the culpability score, unless such waiver

is necessary in order to provide timely

and thorough disclosure of all pertinent

information known to the organization.

This aspect of Sentencing Guidelines is

quite controversial and is opposed by

the American Bar Association before

Congress, even thought the amend-

ments to the Sentencing Guidelines

went into effect on November 1, 2004.

The Sentencing Guideline

Amendments for an effective compli-

ance and ethics program for business

organizations specifically require the

following:

1. The previous Sentencing

Guidelines specified violations of crimi-

nal law, but the Sentencing Guideline

Amendments expand the objective of a

compliance program to more broadly

include the prevention and detection of

violations of any law, whether criminal

or non-criminal (including a regulation)

and attributing liability to organizations

for the acts of employees and agents.

2. The Sentencing Guideline

Amendments retain the requirement

that an organization exercise due dili-

gence to prevent and detect violations

of the law, but adds a subsection with a

requirement that an organization shall

also “otherwise promote an organiza-

tional culture that encourages a com-

mitment to compliance with the law.”

3. The Sentencing Guideline

Amendments embellish the require-

Sentencing Guideline Amendments Raise the 
Stakes for Business Organizations
GABRIEL L. IMPERATO



ments for the establishment of compli-

ance standards and procedures that are

reasonably capable of reducing the

prospect of misconduct with a defini-

tion that includes “compliance stan-

dards and procedures” as “standards of

conduct and internal control systems

that are reasonably capable of reducing

the likelihood of violations of law.”

4. The Sentencing Guideline

Amendments also add to the require-

ments that “specific individuals within

high level personnel of the organization

must have been assigned overall respon-

sibility to oversee compliance” by pro-

viding that the “organizational leader-

ship shall be knowledgeable about the

contact and operation of the program to

prevent and detect violations of the law.”

This amendment also provides that the

organization’s governing authority shall

be knowledgeable and shall exercise rea-

sonable oversight with respect to the

implementation and effectiveness of the

compliance program with responsibility

to “ensure the implementation and

effectiveness of the program.” This

amendment also requires that the indi-

vidual responsible for compliance be

given adequate resources and authority

to carry out those responsibilities and

such individual shall report directly to

the governing authority.

5. The Sentencing Guideline

Amendments also will require that an

organization “use reasonable efforts

and due diligence not to include with-

in the substantial authority personnel

an individual whom the organization

knows, or should have known, has a

history of engaging in violations of law

or other conduct inconsistent with an

effective program.”

6. The Sentencing Guideline

Amendments also add to the compliance

training requirement and specifically

extend this requirement to the upper lev-

els of an organization, as well as the orga-

nization’s employees and agents.

7. The Sentencing Guideline

Amendments also expand existing cri-

teria for using auditing and monitor-

ing systems by expressly providing

that such systems be designed to detect

violations of the law. The amendments

replace the existing reference to

“reporting systems without fear of ret-

ribution” with the more specific

requirement for the implementation of

“mechanisms to allow for anonymous

reporting,” The amendments, again,

expand the stated focus for internal

reporting from “criminal conduct of

others” to using internal systems for

both “seeking guidance and reporting

potential or actual violations of law.”

8. The Sentencing Guideline

Amendments also expand existing cri-

teria that compliance standards be

enforced through disciplinary meas-

ures by adding that such standards

also be encouraged through “appropri-

ate incentives to perform in accor-

dance with a compliance program.”

9. The Sentencing Guideline

Amendments also expressly provide

that an ongoing risk assessment is an

essential component of the design,

implementation and modification of

an effective program and that such

risk assessment be undertaken which

identifies the likely compliance risks

given an organization’s activities.

Finally, the amendments established

that “an offense by an individual within

high level personnel of the organization

results in a rebuttable presumption”

that effective prevention and detection

programs did not exist. The amend-

ments also reiterate that an organization

culpability score under the Sentencing

Guidelines will be reduced if it “fully

cooperated in the investigation” of its

wrongdoing, but states that the waiver

of the attorney-client privilege and work

product protections is not a prerequisite

to a reduction in the culpability score,

but, in some circumstances, “may be

required in order to satisfy the require-

ments of cooperation.”

The Department of Justice’s view of

“cooperation” comes with the expecta-

tion that the waiver of the attorney/

client and work product privileges may

well be necessary if a corporation is

cooperating in disclosing what in may

know about “who are the bad guys and

what did they do”. The incentives

impacting a business organization’s

decision to cooperate with a Federal

investigation naturally works to drive a

wedge between an organization and its

employees.

These dynamics have raised the

question of whether there is really any

difference between cooperation as con-

templated by the Sentencing Guideline

Amendments and the Department of

Justice and “unconditional surrender”

by the business organization and the

sacrifice of its employees and agents.

Gabriel L. Imperato is the Managing

Partner of the Firm’s Fort Lauderdale

office and Chairman of the White Collar

Criminal and Civil Fraud Defense

Practice Group of the Firm and a mem-

ber of the Health Law Practice Group. He

was admitted to The Illinois Bar in 1977

and to The Florida Bar in 1987.
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THE ABILITY OF A

BUSINESS ORGANIZATION

TO IMPLEMENT AND

SUSTAIN AN EFFECTIVE

CORPORATE COMPLIANCE

PROGRAM CAN LITERALLY

MEAN THE DIFFERENCE

BETWEEN  ITS SURVIVAL  OR

ITS DEMISE UNDER THE

SENTENCING GUIDELINES.
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MEDICARE PROVIDERS continued from page 1

Associates, Inc. (non-MSP-NY), and

PRG-Shultz International, Inc. (non-

MSP-CA). All have performed a vari-

ety of cost recovery services for

Medicaid state agencies, private

insurers, healthcare providers or

health plans, as well as many other

industry sectors. Current Medicare

contractors were barred from the

RAC pilot to avoid any conflict of

interest. The RACs are to be compen-

sated on a contingency basis, 28% on

average, based on the amounts recov-

ered as a result of their efforts.  

So what are these RACs to do?
In the MSP Statement of Work,

CMS envisions the RACs identifying

new MSP group health plan occur-

rences, and recovering mistaken pri-

mary Medicare fee-for-service pay-

ments under Part A and/or Part B.

Employees especially are to be the

subjects of RAC MSP audits.

The non-MSP Statement of Work

should be of greater concern to

providers of care. CMS envisions

RACs identifying Medicare claims

through the post-payment claims

review process that contain non-MSP

underpayments and overpayments

for which payment was made under

Part A and/or Part B. If the RAC iden-

tifies an underpayment, the RAC is to

notify the applicable Medicare

Contractor, which then, presumably,

will remit the amount to the

provider. RACs are required to

attempt recoupment of any overpay-

ments the RACs identify.

Among the non-MSP underpay-

ments/overpayments included in the

Statement of Work are:

� Incorrect payment amounts.

� Non-covered services including

services that are not reasonable and

necessary.

� Incorrectly coded services,

including DRG miscoding, but

excluding E & M services that are

coded incorrectly, e.g., a level 4 visit

that should have been coded a level 3

visit. Note, however, that E & M serv-

ices may still be reviewed for medical

necessity, as well as for violations of

Medicare’s global surgery payment

rules.

� Duplicate services.

RAC’s may not attempt to identify

underpayments and overpayments in

Medicare cost reports, nor may they

pursue an overpayment when a

Medicare beneficiary would be liable

for the repayment.  

If the RAC identifies a qualifying

overpayment, the RAC will send a

demand letter for repayment. The

provider may appeal the RAC’s

demand to its Medicare Contractor.

Appealing will delay collection for a

time, but interest will accrue on the

amount of the purported overpay-

ment until disposition of the appeal.

How are RACs to identify overpay-

ments? In its initial communications

to prospective RACs, CMS asked them

to be “creative” in their responses.  

RACs will have access to

Medicare’s claims data, and will

“mine” that data for situations in

which overpayments are likely to

have been made. A RAC may not use

random claim selection to identify

cases for medical review, but it can do

so for “targeted review” of claims like-

ly to include overpayments.

Similarly, RACs may not target a

claim strictly because it has a high

dollar value, but may do so if the RAC

has other information leading the

RAC to believe the claim contains an

overpayment.

CMS expects the RACs to begin

work in May of this year. How long it

will take for the first wave of requests

for medical records and/or demand

letters to arrive is not known, but one

RAC official has indicated that it

could be sometime this summer.

CMS’s contracting with the RACs is

a development that may say more

about the federal government’s des-

perate need to rein in the budget

deficit than it does about the effec-

tiveness of using RACs instead of

CMS personnel and existing Medicare

Contractors to identify and recoup

overpayments. In June 1999 testimo-

ny before a House Committee, the

Government Accountability Office

(“GAO”) noted that a RAC attempting

to identify and recoup overpayments

from certain Department of Defense

procurements had managed to identi-

fy only $29 million, and the Defense

Department had managed to collect

only $2.9 million out of approximate-

ly $6 billion in procurements

reviewed, with only ten percent of

the RAC’s work remaining to be com-

pleted. GAO/T-NSIAD-99-213 (June 29,

1999).

A subsequent GAO Report in

September 2000, about (then) HCFA’s
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efforts to identify and collect overpay-

ments, concluded that RACs likely

would not be able to improve on

HCFA’s own recoupment efforts,

since RACs use many of the same

techniques HCFA and its affiliated

contractors do for identifying and col-

lecting overpayments. HEHS/AIMD-

00-304 (September 2000).

It should be noted that at the time

of the September 2000 GAO Report,

the Medicare program was not

authorized to pay contingent fees for

such efforts. Section 306 of the MMA

changed that. RACs will be paid on

average around 28% of overpayment

recovery amounts. That is a higher

level recovery than False Claims Act

whistleblowers receive, and is cer-

tain to provide strong motivation to

the RACs in this Medicare demon-

stration.

There are additional reasons that

experience with the Medicare

demonstration will be different.

First, as noted above, in the Defense

Department demonstration, the RAC

had $6 billion in procurements to

audit. In the upcoming Medicare

demonstration, RACs will be audit-

ing a universe of hundreds of mil-

lions of claims, and tens, if not hun-

dreds, of billions of dollars in claims

payments in which to prospect for

overpayments.  

RACs will be able to go back four

years, auditing the three years com-

ing forward from that starting point.

That audit window will be a rolling

one, with the RACs able to get newer

claims data every six months

throughout the 3-year demonstration

period.

Second, it was predictable that the

Defense RAC might not find much in

the Defense Department demonstra-

tion. Overpayments were only esti-

mated to be .48% of the total purchases

reviewed during the demonstration.  

Compare error rates in the

Medicare program. According to

CMS’s November 2004 report on

improper Medicare fee-for-service

payments, Medicare Contractors’

national combined 2004 payment

error rate was 9.3%. In Florida, First

Coast Service Options’ (“First Coast”)

gross error rate for its FI activities

was 23.1%, and 9.7% for its Carrier

activities.  

In fairness, a considerable part of

First Coast’s and other Contractors’

error rates is attributable to providers

and suppliers that did not respond to

requests for records sent to them by

still other CMS Contractors responsi-

ble for gathering the records to audit.

Claims for those “non-responders”

were counted as errors.

Whatever the true error rate is, it

is much higher, and representative

of many more dollars over the multi-

year RAC demonstration period,

than the RACs’ counterpart confront-

ed in the Defense Department

demonstration.

Finally, the GAO noted that while

the Defense RAC had not recovered a

great deal of money, it had made

some good recommendations for

tightening Defense Department pro-

curement, corrective actions the

Defense Department appeared in no

particular hurry at the time to adopt.  

To the contrary, CMS is motivated.

Congress is pressuring CMS to lower

error rates, and that pressure is run-

ning downhill to Medicare

Contractors like First Coast. The lat-

ter will have great incentive to coop-

erate in the RAC demonstration, as

well as to intensify its own efforts to

reduce the level of improper pay-

ments. The RACs, motivated them-

selves by prospect of millions in con-

tingent fees, can be expected to be

relentless in their efforts to identify

and collect overpayments.  

It goes without saying that at the

bottom of the hill is the provider

community.  It is not too early for

Medicare providers, suppliers and

physicians in Florida, California and

New York to review documentation,

coding and billing practices in

advance of the RACs’ arrival, and to

educate themselves on their rights in

dealing with these motivated new

contractors, as well as the appeals

procedures available to review RACs’

inevitable demands for refunds.  

Nor is it too early for those outside

the demonstration states to keep a

close eye on RAC activity, in contem-

plation of its eventual Program-wide

expansion.

This article was originally written by

Edward J. Hopkins for the Florida

Health Care Association and appeared

in the organization’s March 2005

newsletter.

Edward J. Hopkins is a Partner in

the Firm’s West Palm Beach office and

is a member of the Firm’s Health Law

and White Collar Criminal and Civil

Fraud Defense Practice Groups Practice

Groups. He was admitted to the The

Florida Bar in 1973.

“IN VIEW OF THE DOCUMENTED RATE OF PAYMENT ERRORS

IN MEDICARE SPENDING, WE BELIEVE THAT MEDICARE IS THE

LARGEST SINGLE RECOVERY AUDIT OPPORTUNITY IN THE

HISTORY OF PRG. WE ARE CONFIDENT THAT CMS WILL SEE

POSITIVE RESULTS FROM ITS PILOT PROGRAM.”

– JOHN COOK, CHAIRMAN AND CHIEF EXECUTIVE OFFICER,
PRG - SCHULTZ INTERNATIONAL, INC.,

NON-MSP RAC FOR CALIFORNIA



disclaimer of association with the

government, which was approved by

the OIG.   

However, the Respondents contin-

ued the mailings, using a version

that the OIG had not approved.

Between February of 2001 and

August of 2002, the Respondents

engaged in four separate mailings,

consisting of over 362,000 docu-

ments, using an unapproved mailing.

The OIG then sought the imposition

of a civil money penalty (“CMP”) in

excess of $1 million dollars.  

To impose a CMP, the OIG had to

prove that the mailings created a

false impression that the seminars

were approved, authorized, or

endorsed by HHS or that the mail-

ings could be interpreted as such.

The OIG’s only evidence supporting

the allegations were the unapproved

version of the mailings.  

The Administrative Law Judge

(“ALJ”) concluded that the OIG did not

prove, based on the preponderance of

the evidence, that the mailings at

issue created a false impression that

the seminars were approved,

endorsed, or authorized by HHS, nor

would a reasonable person believe the

seminars were government approved.

The ALJ found that the use of the

word “Medicare” was included

because it was the subject of the semi-

nars. The ALJ found that although the

OIG proved that the Respondents

knew that there was some confusion

regarding their other materials, no

such evidence was presented about

the materials at issue before the ALJ.

The ALJ concluded that the mailing at

issue did not create a false impression

that the program was approved,

endorsed or authorized by HHS and

therefore, the Respondents did not

violate federal law.

Lester J. Perling is a Partner in the

Firm’s Fort Lauderdale office and is a

member of the Health Law and White

Collar Criminal and Civil Fraud

Defense Practice Groups. He was

admitted to The Florida Bar in 1994.

H
EA

LT
H

 L
A

W
 U

P
D

A
TE

 /
 S

U
M

M
ER

 2
00

5

6

Gabriel Imperato Earns Healthcare
Compliance Certification

Recently, the Healthcare Compliance Certification Board

(HCCB) announced that Gabriel Imperato, Managing

Partner of the Fort Lauderdale office, has successfully com-

pleted the Certified in Healthcare Compliance examination

and earned the “CHC” designation. 

Healthcare compliance is a relatively new industry, born

out of the government’s crackdown on Medicare fraud. Compliance profession-

als are tasked with assuring that healthcare providers 

follow federal, state, and local regulations that govern the delivery of healthcare.

The HCCB was founded in 1998 by the Health Care Compliance Association

to develop criteria for the determination of competence in the practice of

healthcare compliance at a variety of levels and to recognize individuals

meeting these criteria. Since 2000, more than 500 individuals have earned

this professional credential.

Mark Raymond Named Managing
Partner of Miami Office

Broad and Cassel continued implementation of its

statewide growth strategies by naming Mark F. Raymond

Managing Partner of its Miami office and a member of the

Firm’s Executive Committee. Raymond joined Broad and

Cassel in January 2005, along with two of his partners, two

associates, and two staff members from Tew Cardenas LLP. 

“Mike has done an excellent job managing the Miami

office’s day-to-day activities and laying the ground work for the office’s future

growth,” said David Brown, Chairman of the Firm. “Now that Mark has transi-

tioned his team, and their practices into the Firm, he is well-positioned to lead

the office into a successful and exciting future.”

In the past year alone, the Miami office has added eight attorneys and

recently signed a new 10-year lease at One Biscayne Tower.  They will be mov-

ing into their new offices in August.

“The future is very bright for Broad and Cassel’s Miami office,” said Mark

Raymond.  “I chose Broad and Cassel for its strong culture, entrepreneurial

spirit, and unyielding commitment to clients, and I am pleased to have the

opportunity to lead our local growth plans.”

Gabriel L. Imperato

Susan Rogers Joins Ft. Lauderdale Office
As both a Registered Nurse and attorney, Susan Rogers

lends her unique expertise to representing various health

care providers involved in medical legal matters. She has

significant experience in the areas of medical malpractice,

including physician and hospital defense, and Chapter 400

nursing home litigation. Her current focus is the defense

of nursing homes against resident rights litigation as both

a litigator and a consultant. Mrs. Rogers has also represent-

ed health care providers involved with Agency for Health Care Administration

investigations of Code 15 violations and related representation before various

health care boards. She has significant experience in the representation of

physicians being investigated by the Board of Medicine in relation to medical

malpractice claims. We welcome Susan Rogers to Broad & Cassel.

Susan Rogers

Mark F. Raymond

MAILINGS continued from page 1



For more information on our Health
Law services, contact the Broad and
Cassel office nearest you:

FORT LAUDERDALE
P.O. Box 14010
Fort Lauderdale, Florida 33302
Phone: 954/764-7060
Anne Novick Branan, Andrew Cotzin,
Gabriel Imperato, Michele Martello,
Robert Penezic, Lester Perling, and
Susan Rogers

MIAMI
Miami Center, 30th Floor
201 South Biscayne Boulevard
Miami, Florida 33131
Phone: 305/373-9400
Dawn Bowling, Mike Segal (Chair)

TALLAHASSEE
215 South Monroe Street, Suite 400
Tallahassee, Florida 32301
Phone: 850/681-6810
Jay Adams, Douglas Mannheimer,
and Donna Holshouser Stinson

WEST PALM BEACH
One North Clematis, Suite 500
West Palm Beach, Florida 33401
Phone: 561/832-3300
Edward Hopkins, Driscoll Ugarte
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Florida Patient Brokering Act Found Unconstitutional
LESTER J. PERLING

In a recent case, a Florida court reviewed the constitutionality of Florida’s

Patient Brokering Act (the “Act”). The Act criminalizes any remuneration in

exchange for patient referrals. Specifically, the Act imposes criminal liabili-

ty on “any split arrangement, in any form whatsoever, to induce the referral of

patients or patronage from a health care provider or health care facility.” In this

case, the State filed criminal charges against a dentist (and others) for hiring a

management company that allegedly solicited Medicaid-eligible patients in

exchange for forty percent of the dentist’s fees. 

The Defendants challenged the

Act’s constitutionality, arguing that

the Act conflicted with the federal

anti-kickback statute. When there is a

conflict between federal and state

law, the federal law usually preempts

the state under the Supremacy

Clause of the United States

Constitution. The federal anti-kick-

back statute imposes criminal liabili-

ty for making false statements and

paying kickbacks based on “willful”

conduct; however, Florida uses a

lower “knowingly” standard to penal-

ize the same behavior. Consequently,

the definition of “knowingly” under

Florida law conflicts with “willful-

ness” under federal law. Therefore, the Act is preempted by federal law under

the Supremacy Clause.  

The Defendants also challenged the State’s indictment which charged each fee-

split arrangement as a separate and distinct crime. The Defendant’s argued that

all of the fee-splitting arrangements should be charged together as one violation.

Otherwise, the statute would violate the Double Jeopardy Clause of both the fed-

eral and state constitutions resulting in multiple convictions under the same stat-

ue. The Court agreed with the Defendants based on the language of the statute.

Thus, the Court held that charging each fee-splitting instance as a separate and

distinct crime was improper.

Lester J. Perling is a Partner in the Firm’s Fort Lauderdale office and is a member

of the Health Law and White Collar Criminal and Civil Fraud Defense Practice

Groups. He was admitted to The Florida Bar in 1994.

Mike Segal to Present at Florida Medical
Association Annual Meeting

Practice Group Chair Mike Segal has been invited to

present at the upcoming Florida Medical Association

Annual meeting in Boca Raton on September 2 at 1 p.m.

Segal, who has represented individual physicians in

all manner of legal matters throughout his career,

speaks frequently to healthcare industry groups. For

details on the FMA Annual Meeting, please visit

www.fmaonline.org. Mike Segal
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Florida’s New Minimum Wage: How It Will Impact You
DAVID W. ADAMS

On November 2, 2004, Florida 

voters approved a constitutional

amendment to create a newly-

enacted minimum wage. Florida’s Agency

for Workforce Innovation has announced

Florida’s new minimum wage will

become effective on May 2, 2005.  The

new constitutional amendment covers all

employees in the state covered by the Fair

Labor Standards Act (“FLSA”).  

Florida’s new minimum wage will

start at $6.15 per hour for all hours

worked in Florida. Each year, on

September 30, the Florida Agency for

Workforce Innovation shall index an

adjusted minimum wage rate consistent

with the consumer price index.  

Tipped employees, particularly

employees of restaurants, meeting the

eligibility requirement for the tip credit

under the FLSA may count tips actually

received as “wages” toward satisfaction

of the minimum wage. In no event, can

the employer pay less than $3.13 per

hour in direct wages.

Employees that do not receive the min-

imum wages in 2005 may bring a civil

action against the employer. Moreover,

the state Attorney General may also bring

a civil action to enforce the amendment.

Florida’s minimum wage law will be con-

strued consistent with the federal FLSA.

The courts are directed to use the FLSA as

a guide in construing Florida’s constitu-

tional minimum wage amendment.  The

amendment also calls for class actions

against employers.

The constitutional amendment makes

it unlawful for an employer to discrimi-

nate or retaliate against employees exer-

cising their rights under the amend-

ment.  Rights protected under the consti-

tutional amendment include filing a

complaint with any person regarding fail-

ure to pay minimum wage.  

For a complete list of questions and

answers on Florida’s new minimum

wage from the Florida Agency for

Workforce Innovation, visit us online at

www.broadandcassel.com and click on the

Labor and Employment Spring 2005

newsletter link on the front page.

David W. Adams is a Partner in the

Firm’s Tampa office and is Chairman of the

Labor and Employment Practice Group. He

was admitted to The Florida Bar in 1991.

THE CONSTITUTIONAL

AMENDMENT MAKES IT

UNLAWFUL FOR AN EMPLOYER TO

DISCRIMINATE OR RETALIATE

AGAINST EMPLOYEES EXERCISING

THEIR RIGHTS UNDER THE

AMENDMENT.


