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Introduction
Since its inception, the United States has struggled to establish and maintain equal opportunities for its citizens.  One of the chief methods the nation has used to ensure the rights and freedoms of its people has been to pass and uphold anti-discrimination laws.  Although a significant amount of progress has been made, prejudice and inequality still exist in many spheres of American life.  The workplace is no exception.  Workplace discrimination manifests itself in a variety of forms, including employee harassment, failure to hire or promote minority groups, and wrongful firings.

  
Organizations such as the Equal Employment Opportunity Commission (EEOC) and the U.S. Department of Justice (USDOJ) exist to ensure that employers engage in nondiscriminatory employment practices.  Unfortunately, many employers remain ignorant to EEOC standards, and thus find themselves involved in expensive and exhausting discrimination lawsuits.  The courts have made it clear that discrimination in the workplace will not be tolerated.  A discrimination lawsuit brought against an employer can be both costly and damaging to a company’s reputation.  The purpose of this article is to provide employers with an overview of laws regarding discrimination, recent legal and legislative trends, common errors made in employment practices, effective solutions to avoiding discrimination, and the rewards reaped by cultivating first-class employment practices.  

Laws Regarding Discrimination

Title VII of the Civil Rights Act of 1964 established the best-known and most significant laws regarding discrimination.  It prohibited discriminatory practices in the workplace (Title VII, 2008).  The U.S. Department of Justice website (2008) explains that: 

Title VII prohibits discrimination in employment on the basis of race, sex, national origin and religion.  It also is unlawful under the Act for an employer to take retaliatory action against any individual for opposing employment practices made unlawful by Title VII or for filing a discrimination charge or for testifying or assisting or participating in an investigation, proceeding, or hearing under Title VII.  (U.S. Department of Justice [USDOJ] 2008)


In order to add teeth to Title VII, the EEOC was established to enforce its provisions alongside the United States Department of Justice Civil Rights Division.  The U.S. Department of Justice website (2008) explains the areas of jurisdiction covered by each agency: 
The Equal Employment Opportunity Commission (EEOC) enforces Title VII against private employers and the Employment Litigation Section, Civil Rights Division, U.S. Department of Justice enforces Title VII against state and local government employers.  However, individuals who believe that they have been victims by any employer of discrimination prohibited by Title VII must file a charge of discrimination with the EEOC in order to protect their rights.  The EEOC is responsible for investigating individual charges of discrimination alleging a violation of Title VII (USDOJ, 2008).  

In addition to Title VII of the Civil Rights Act, there are several other federal laws prohibiting discrimination in the workplace.  The EEOC also enforces the following laws: 
· the Equal Pay Act of 1963 (EPA), which protects men and women who perform substantially equal work in the same establishment from sex-based wage discrimination; 

· the Age Discrimination in Employment Act of 1967 (ADEA), which protects individuals who are 40 years of age or older; 

· Title I and Title V of the Americans with Disabilities Act of 1990 (ADA), which prohibit employment discrimination against qualified individuals with disabilities in the private sector, and in state and local governments; 

· Sections 501 and 505 of the Rehabilitation Act of 1973, which prohibit discrimination against qualified individuals with disabilities who work in the federal government; and 

· the Civil Rights Act of 1991, which, among other things, provides monetary damages in cases of intentional employment discrimination (Federal Laws, 2008)
 Several aspects of employment discrimination are covered under current employment laws.  Under Title VII, the Age Discrimination in Employment Act of 1967, and the Americans with Disabilities Act of 1990, it is illegal to discriminate in any aspect of employment, including:

· hiring and firing;

· compensation, assignment, or classification of employees;

· transfer, promotion, layoff, or recall;

· job advertisements;

· recruitment;

· testing;

· use of company facilities;

· training and apprenticeship programs;

· fringe benefits;

· pay, retirement plans, and disability leave; or

· other terms and conditions of employment.

· Discriminatory practices under these laws also include:

· harassment on the basis of race, color, religion, sex, national origin, disability, or age;

· retaliation against an individual for filing a charge of discrimination, participating in an investigation, or opposing discriminatory practices;

· employment decisions based on stereotypes or assumptions about the abilities, traits, or performance of individuals of a certain sex, race, age, religion, or ethnic group, or individuals with disabilities; and

· denying employment opportunities to a person because of marriage to, or association with, an individual of a particular race, religion, national origin, or an individual with a disability. Title VII also prohibits discrimination because of participation in schools or places of worship associated with a particular racial, ethnic, or religious group (Federal Laws, 2008)
Employers must post bulletins to all employees advising them of their rights under EEOC enforced laws.  They must also be informed of their right to be free from retaliation.  Additionally, reasonable accommodations must be made for these notices to be accessible to employees with disabilities (Federal Laws, 2008).
Legal and legislative trends in discrimination cases

It is obvious that the Equal Employment Opportunity Commission takes discrimination cases seriously.  Companies found guilty in discrimination cases face the prospect of paying large settlements to victims.  Historically, most discrimination charges have either been race or sex-based.  In 2007, the EEOC received 30,510 charge filings alleging race-based discrimination, the highest level in over ten years.  (Employer to Pay [ETP], 2008).  The same year, the EEOC received 24,826 charges of sex-based discrimination, 21,982 of which were resolved, resulting in $135.4 million in financial benefits for charging parties (Sex-Based Discrimination, 2008).  Also noteworthy is the significant rise in the number of retaliation charges, the fastest-growing form of employment discrimination.  In 2007, there were 26,663 retaliation charges filed, up from 18,198 in 1997 (Charge Statistics, 2008).  
Over the past several years, the courts have been filled with discrimination cases.  Although employers may pay attention to stories emphasizing large cash settlements awarded to discrimination victims, they often overlook the value of analyzing and preemptively applying the injunctive measures outlined by the EEOC in such cases.  By doing this, employers can ensure that their workplaces are adhering to EEOC standards.  Furthermore, having proof of anti-discriminatory measures implemented in the workplace prior to a discrimination case helps to bolster an employer’s defense in court.  
Recently, the Coca-Cola Bottling Company of Los Angeles (BCI) was ordered to pay $250,000 to settle a discrimination case in which an African-American worker in Albuquerque, New Mexico was fired in 2001 for not working his scheduled day off, even though he had called in sick and provided medical documentation.  In addition, the EEOC discovered that the supervisor who fired the man made racist marks about blacks in general (Coca-Cola, 2008).  Along with the financial award, the EEOC imposed injunctive measures on the Albuquerque facility that require BCI to:
· Carry out policies and practices that promote a work environment free from race discrimination -- including a review of its existing policies on race discrimination and making any necessary changes so that those policies comply with Title VII of the Civil Rights Act; 
· Distribute its policies to current employees and to new employees hired during the duration of the decree; 
· Provide its employees with written policy statements regarding reporting and preventing racial bias; 
· Post a Notice with a statement that Title VII prohibits race discrimination, and provide employees EEOC’s contact information; and 
· Hold training sessions with managers, supervisors and employees of the Albuquerque facility on Title VII and race discrimination. (Coca-Cola, 2008)
In another recent case, the EEOC ordered Tobacco Superstores, Inc. (TSS) to pay $425,000 to settle a race discrimination lawsuit on behalf of qualified black workers who were denied promotion to management (ETP, 2008).  In addition to the financial settlement, TSS was ordered to: 
· Provide training to all managers and supervisors on preventing race discrimination and retaliation; 
· Create job descriptions for manager and assistant manager positions that outline the qualifications for each position; 
· Develop a written promotion policy that will include the procedures by which employees will be notified of promotional opportunities; 
· Report assistant manager and manager vacancies, the name and race of all applicants for the position, and the name of the successful candidate; 
· Report the names of all African Americans who are either hired or promoted to manager or assistant manager positions; and 
· Report any complaints of race discrimination and describe its investigation in response to the complaint.  (ETP, 2008)
Renhill Services, Inc., a Fort Wayne, Indiana staffing company, recently agreed to settle an age, race and retaliation discrimination lawsuit.  The company will pay a total of $580,000 along with up to $5,000 in settlement administrative expenses.  Renhill violated federal law by failing to refer African American applicants and applicants age 40 or over for work assignments and illegally retaliating against employees who objected to these practices.  The EEOC also ordered Renhill to retain employment records and post and distribute a non-discrimination policy (Staffing Company, 2008)
Common pitfalls in company employment practices


One of the most common pitfalls in company employment practices is the employer being ignorant to or misunderstanding adverse impact theory.  Bland (2000) explains that adverse impact occurs when a litigant is able to show that an apparently neutral employment practice has a larger detrimental effect on a protected group than on a majority group.  When these practices deny employment or advancement opportunities based on a protected category, they “will be found unlawful unless the employer can demonstrate the practice was necessary for the operation of its business” (Bland, 2000).


Employer intentions are irrelevant in adverse impact cases.  Apparently neutral business practices frequently have a negative impact on protected groups and are therefore illegal.  Employment practices such as written tests may only be used if they can be proven necessary for business reasons (Bland, 2000).  When determining whether adverse impact exists in a workplace, the EEOC uses the “4/5 rule”, a statistical measurement of selection rates for various applicant groups.  Generally, if the selection rate for a class protected under Title VII is less than 4/5 (80%) of the selection rate of the group with the highest rate, it is considered proof of discriminatory adverse impact (Legal Considerations, 2008). 

Another common difficulty in company employment practices is unconscious bias on the part of the employer toward a particular group of people.  Although it is unintentional, unconscious bias can lead to poor hiring and promotion practices.  Theiderman (2008) identifies several signs of bias, including rationalizing what one sees in order to fit his or her expectations, declaring that a particular person with positive attributes in a protected class is an exception to the rule, and doing something to create the reality of what one expects to happen.  Along with these more blatant examples of bias, Theiderman (2008) notes that bias can be seen in ways such as by who an employee approaches or avoids in the workplace, who has or has not recently been promoted by a company, and who is or is not chosen to work on career-promoting or financially lucrative assignments.  
Still another challenge that companies in rural white areas face is lack of experience with diverse groups.  Employers in rural areas may not have an understanding of how to relate to diverse employees.  When coupled with unconscious bias, this issue has the potential to reinforce the status quo of hiring and promoting job candidates that follow the norms in the region where the company is located.   
Effective solutions for avoiding discrimination for companies in rural white areas
Eliminating workplace discrimination involves more than just complying with EEOC guidelines; it requires a fundamental shift in the way that hiring and promotion decisions are made.  Managers must assure that they are motivated by legitimate business concerns when making employment decisions.  Additionally, their decisions must be based on objective criteria, consistent across employees, and free from stereotypes (Employment discrimination Law, 2008).

The first step in eliminating workplace is to carefully plan and implement a diversity initiative.  As the settlements in recent lawsuits demonstrate, failure to implement an effective and far-reaching diversity initiative can be costly.  Lee (2007) emphasizes that “Diversity initiatives require a major commitment, not just a token effort.”  According to Lee, diversity initiatives must be:

· Specific – Organization should set clear goals for workplace diversity even if they require the company to make substantial changes to current hiring and promotion policies.

· Measurable – Diversity initiatives need to be objectively monitored from beginning to end to determine whether they are having a positive or negative impact on the initially outlined diversity initiatives.  

· Achievable – Diversity initiatives must be implemented from the top down.  Top executives must continually show their support and dedication to carrying them out to the fullest extent.  

· Realistic – Diversity initiatives do not fix deep-rooted problems overnight.  Management must give initiatives sufficient time to achieve their goals.  Abandoning a diversity initiative prematurely is likely to lead to failure to reach diversity goals.  

· Timely -   Each step within the initiative must have a clearly stated, attainable deadline.  By doing this, companies can plan and implement programs that lead to a successful diversity initiative.  

Once the diversity initiative is established, it is common practice for companies to create a management position with the responsibility of implementing the plan.  This position is commonly known as the diversity practitioner.  Companies must take great care in selecting an appropriate candidate for this position.  Dixon and Mason (2008) provide some excellent advice for choosing an appropriate diversity practitioner:

· Make the position part of executive management.  Doing this sends the message to managers and employees that diversity issues are taken seriously by the company

· Do not limit the position to protected classes only.  The position should be rotated between several outstanding performers in order to give it input from a range of people.  By doing this, a number of different people can come to build awareness of diversity issues within the company.

· Make sure that the practitioner promotes a broad rather than narrow cultural perspective.

· Hire someone with industry-tested knowledge of the risks that minority groups face within the profession.  For companies in rural white areas, this may mean hiring someone from a major metropolitan area who has considerable experience working with diverse groups.

· Find a practitioner who can summarize and defend the benefits of diversity in a wide variety of situations ranging from formal executive meetings to informal chats with employees.

· Seek someone who is concerned with promoting the interests of all protected groups rather than those of a single minority.
· Find someone who is aware of his or her own biases and limitations.  This ensures that the practitioner will be dedicated to personal growth and development as well as company growth and development.   

Another important step for companies seeking to avoid discrimination is establishing a clear, well-written nondiscrimination policy.  This policy acts as the foundation for future hiring practices and needs to be distributed to and read by all company employees periodically.  In order to be effective, Crumpacker and Crumpacker (2008) emphasize that, “This policy must remain current and be circulated throughout the workplace, providing opportunity for all employees and supervisors to access and familiarize themselves with the policy; and, thus the organization's expectations.”  The Employment Discrimination Law Website (2008) suggests that the nondiscrimination policy contain the following information:

· a clear explanation of prohibited conduct; 
· a zero-tolerance policy for discrimination
· a protection against retaliation for complaining employees; 
· a clearly described and accessible complaint procedure; 
· an assurance of confidentiality to the best extent possible; 
· an effective investigative process; and 
· an assurance of immediate and appropriate corrective action when discrimination has occurred.  (EDL, 2008)
It is essential for managers and employees to have easy access to these policies.  The Employment Discrimination Law website (2008) suggests in addition to annually circulating printed versions of the nondiscrimination policy, employers should place it on the company’s intranet, allowing the policy to be accessed by both managers and employees twenty-four hours a day. 

Objectivity in employment decisions is yet another key element in avoiding employment discrimination.  For companies attempting to improve their hiring practices, the diversity practitioner and human resource department can serve as guides to making sound decisions regarding the hiring, termination, and promotion of employees.  It is imperative that there is a high level of transparency between the human resource department and other departments within a company.  This assures that employment decisions are based on objective facts and in line with both EEOC and company regulations.  
Generally, race, religion, gender, and age should not be a consideration when making employment decisions.  While this may appear easy on paper, it is challenging in practice.  One means of reducing discrimination against protected classes is by eliminating selection methods that unintentionally exclude a large number of their members.  These include using items such as educational requirements, arrest and conviction records, and employment tests.  Legally, these employment criteria can only be used if they are “valid predictors of successful job performance and meet the employer’s business needs (Questions and answers, 2008).”  While educational requirements are obviously necessary for some jobs, employers must use care to assure that the educational requirements for a job do not exceed the actual work carried out by the person filling the position.  Likewise, employers must take care in using arrest and conviction records to prohibit applicants from employment, as this practice leads to the exclusion of a large number of members of certain racial groups.  Professionally developed tests are permitted if they do not discriminate on the basis of race.  If a test excludes a large number of applicants or employees from a particular race, it must be professionally validated.   

When a discrimination claim is made, it is essential that an investigation take place as soon as possible.  For an investigation to be effective, the diversity practitioner or a third party who is not directly connected to the claim should carry it out (Employment discrimination law, 2008).  The investigation should be conducted in a thorough and objective manner, meaning that the interests of the investigating manager must remain balanced between the complainant and the company.  Excellent communication and analytical skills are required on the part of the investigator.  By conducting fair and thorough investigations of discrimination cases, companies can ensure that the proper course of action is taken in each situation.  Responding promptly following discrimination claims also sends the message to employees that the company is dedicated to developing and maintaining a discrimination-free workplace for its employees.  The Employment discrimination law website (2008) suggests that managers dealing with discrimination cases have the following skills and take the following actions:

· A knowledge and understanding of discrimination laws. 

· Ability to strictly enforce the company’s nondiscrimination policy. 

· Know how to respond quickly and effectively to any complaint of discrimination: 

· Take the complaint seriously. 

· Be supportive of the complainant. 

· Obtain as much detailed information as possible. 

· Act quickly and do not procrastinate. 

· Contact Human Resources. 

· Reach a decision and communicate that decision. 

· Follow up (EDL, 2008).
 As previously noted, retaliation is the fastest growing area of employment discrimination claims.  All retaliation is forbidden against employees for:

· raising a concern of discrimination or harassment; 

· filing or threatening to file a charge of discrimination; 

· speaking out against or opposing discriminatory practices; 

· requesting a reasonable accommodation; and 

· participating, testifying or assisting (as a witness, for example) in an investigation, proceeding, hearing or litigation (EDL, 2008)
Mello (2008) notes that, 
“The HR manager clearly needs to be able to promote a law-abiding workplace in which employee trust can be maintained without fear of reprisal by the employer in cases where HR must challenge management.”  
When discrimination is found to have occurred, employers must take swift and decisive actions to stop the behavior and protect complainants from potential retaliation.  The Employment Discrimination Law website (2008) emphasizes that responding to a discrimination claim is an excellent chance to reiterate a company’s zero-tolerance policy for discrimination and retaliation in the workplace.  In order to maximize its effectiveness, the employer’s response must be carefully calculated and carried out efficiently.

 The final step in handling discrimination cases is to do regular follow-ups with past victims of discrimination.  Along with checking in on the employee’s level of satisfaction, it allows management to assure that antidiscrimination policies have been implemented successfully.  Reducing discrimination in the workplace requires continual diligence and dedication on the part of both management and employees.  If weaknesses are found in past solutions to discrimination cases, management can modify them or implement new policies.  Frequent monitoring and adjustment of company policies assures that adjustments will be made in a timely manner in an ever-changing workplace environment.   
Benefits of first-rate employment practices

By implementing top-notch employment practices in the workplace, companies can reap several benefits.  Still, many companies are reluctant to apply far-reaching diversity policies out of fears that they will lead to an overwhelming number of discrimination claims.  In addition, companies may fear the preliminary disagreements and irritations that come up when diversity initiatives are initially put into practice.  In reality, a well-executed diversity program is likely to lead to fewer and less costly discrimination claims.  It may also boost employee productivity. 

Racial diversity among a company’s employees seems to be especially conducive to the workplace environment.  According to a University of Illinois at Chicago study, racial diversity in a company’s workforce leads to improved business performance.  The study found that business with greater racial diversity reported higher sales revenues, more customers, larger market shares, and greater relative profits compared to firms with more ethnically homogeneous employees (Hastings, 2006).  The sales margins of companies with high and low levels of racial diversity are particularly noteworthy.  The same University of Illinois study reported that the average sales revenues of organizations with low racial diversity were approximately $3.1 million, compared to $5.7 million for those with high diversity (Hastings, 2006).  Gender diversity is also beneficial for companies.  Hastings (2008) notes that a study of Fortune 500 companies found that those with the largest representation of women in top managerial positions generally achieve higher financial performance. 

It is clear that a diverse workplace can lead to financial rewards for companies, but it can also lead to improvements in other areas.  Having a diverse workforce can lead to a much improved decision making process.  By having the ability consult employees who have a variety of ideas and perspectives, companies can promote an environment of innovation and develop creative solutions to business issues.  As De Dreu and De Vries (1997) point out, conflict due to minority consent may contribute to long-term organizational performance (pg. 83).  It is likely that organizations that are new to diversity initiatives and minority dissent will have to go through an adjustment process in order to reap the full benefits of a diverse workplace, but it is also apparent that it is a worthwhile endeavor.  

Yet another benefit of diversity in the workplace is its potential to lead to a wide pool of top-notch job applicants.  Obviously, highly skilled, well-educated workers seek out companies that provide a large number of benefits and opportunities for advancement.  More and more, the best applicants come from a variety of backgrounds.  Companies that have a reputation for being open to diversity and offer advancement opportunities to a range of applicants are likely to appeal to top job candidates.  Once a diversity initiative is implemented, company recruiters can easily point to candidates with diverse backgrounds already working in the company when recruiting new job applicants.  Diverse employees already working in companies who have been given promotion opportunities can also attract other top-notch candidates from a variety of backgrounds through word of mouth.  

Conclusion

Since the 1960s, the United States government and legal system have taken aggressive measures to reduce workplace discrimination.  Title VII of the Civil Rights Act of 1964 is one of the most widely known and well-implemented legal measures designed to counteract discrimination.  It prohibits discrimination on the basis of age, race, sex, religion, and national origin.  Additional laws have strengthened the power of Title VII and prohibited discrimination against those with disabilities.  


Discrimination cases are on the rise.  Race and sex-based cases are the most frequent.  Retaliation cases are the fastest growing among discrimination cases.  Companies involved in discrimination lawsuits often find that they are on the losing end of court decisions.  Discrimination lawsuits both costly and  damaging to the reputation of a company.  


Ignorance of adverse impact theory and unconscious bias toward protected classes are two of the most common pitfalls in company employment practices.  Implementing a successful diversity initiative requires a long-term, top-down commitment.  It is advisable for companies in rural areas to hire an experienced and capable diversity practitioner to promote positive hiring and promotion practices.  A well-planned and strictly adhered to nondiscrimination policy is essential to eliminating workplace discrimination.  The policy should be circulated to managers and employees regularly and made available on bulletin boards and on the company’s intranet.  


When discrimination cases arise, they should be taken seriously and investigated promptly.  The diversity practitioner, a well-trained member of the HR department, or an outside party should conduct the investigation.  When discrimination is found to have occurred, corrective measures should be implemented as soon as possible.  Additionally, employees who have been discriminated against must be kept free from retaliation.  The diversity practitioner or HR department should conduct follow-up interviews with employees involved in discrimination cases to ensure that the corrective measures previously implemented are working successfully.  If problems are found, new initiatives should be put into effect.  


The benefits of a diverse workplace are well documented.  Racial and gender diversity generally lead to better financial performance.  Workplace diversity can promote minority dissent, which often leads to better long-term organizational decisions.  Companies that promote diversity have the potential to attract top-notch candidates from a variety of backgrounds, thus ensuring a competitive and innovative company environment.  
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