
  

     

Abstract 

Older Americans generally have little, if any, debt on their homes, are 

frequently faced with large medical and home repair expenses, and experience 

steadily increasing living costs. At the same time, housing values have increased 

significantly, leaving them “house rich and cash poor.” Many have a declining 

capacity to deal with financial matters. The concurrence of these factors creates a 

perfect storm for these seniors to become victims of predatory lenders. Lenders seek 

out homeowners in this situation, pushing them to take on more and more debt with 

unconscionable fees and financing costs. In its most basic definition, predatory 

lending is “...the practice of convincing borrowers to agree to unfair and abusive loan 

terms” (InvestorDictionary.com, 2006c). In practice, predatory lending encompasses 

many different practices, all of which can greatly benefit the lender at the expense of 

the borrower. In the extreme, the borrower pays a significant amount of money to the 

lender only to lose their home in foreclosure. 

There is little agreement as to the definition of predatory lending, the scope of 

the problem and what, if any, protections are needed to protect vulnerable seniors. 

Industry representatives adamantly maintain that their industry is already over-

regulated and that additional constraints will result in a significant reduction in the 

availability of mortgage funding. Consumer advocates have a diametrically opposite 

opinion, believing that much more stringent regulation is required. This research has 

investigated many aspects of predatory lending that victimize older Americans.  

Six systemic improvements are recommended to reduce the negative impact 

of these loans and which can be implemented without a severe impact on the 

availability of mortgage capital to borrowers with less than perfect credit.
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Introduction 

The purpose of this research is to develop a set of public policy recommendations 

aimed at reducing the victimization of older Americans by predatory home equity 

lenders. The target audience includes state and federal elected officials, regulatory 

officials, academicians, and those currently involved with the American lending industry. 

A predatory loan is a loan designed to exploit vulnerable and unsophisticated 

borrowers (National Low Income Housing Coalition, 2007). Senior citizens are a 

particularly rich source of potential victims. Over 80% of those 50 or older own their 

homes, with the majority of homes owned debt-free. In recent years, housing values have 

skyrocketed in some areas, leaving many with substantial equity in their homes. 

Collectively, the total equity exceeds $2 trillion for persons 65 or older (Hermanson, 

2007). Unfortunately, many of these homeowners find themselves house-rich and cash-

poor. With the rising costs of health care, energy, and other necessities, fixed retirement 

incomes are not sufficient to meet their needs. At the same time, home loan underwriting 

standards have become increasingly lax. The confluence of these factors creates a perfect 

storm for the exploitation of America’s older population. Seniors in this predicament are 

“ripe plums” waiting to be plucked by a predatory home equity lender (National 

Consumer Law Center, n.d.). Some will borrow against the equity in their homes to meet 

their cash requirements. Even with very good credit, many of these homeowners will not 

be offered the most favorable loans, called prime loans, but will be offered loans 

designed for borrowers with impaired credit. These loans are termed subprime loans and 

generally carry with them substantially higher interest rates and lender fees. Sometimes 
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these increased costs are justified and other times they represent victimization of the 

borrowers. 

While almost all predatory loans are subprime loans, the converse is not true—

subprime loans are not necessarily predatory loans. Borrowers with higher-risk situations 

are offered loans that are more expensive than lower-risk loans, quantifying the increased 

risk that they present. This follows the old saw—“Risk and return are directly related”, 

meaning that lenders require increased returns to induce them to take larger lending risks, 

a practice commonly called “risk-based” lending. This practice is commonplace and has a 

definite place in our economy. 

The definition of predatory lending varies, depending on the viewpoint of the 

person crafting the definition. These characterizations run the gamut from a loan that 

contains any provisions that could be detrimental to the borrower to one in which very 

few loans are branded “predatory.” There is no “bright line” between a predatory loan 

and a non-predatory loan, which fact tends to blur discussions of the subject. The 

distinction must be made on a case-by-case basis, considering the facts and circumstances 

of each loan.  

The literature reflects the diversity of viewpoints on the subject with most 

assessments reflecting the extremes of the spectrum of opinion. Representatives from the 

consumer-protection end of the spectrum argue that predatory practices are widespread 

and that a significant number of new controls are needed at both the state and federal 

levels to protect consumers in an environment that they don’t understand. At the other 

end of the spectrum are the representatives of the lending and mortgage brokerage 

industries. They contend that there are already plenty of federal safeguards in place to 
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protect consumers and that additional regulation will only make the situation worse for 

borrowers by making the process so complex and costly that the availability of subprime 

mortgages will decrease significantly and the cost, ultimately passed on to consumers, 

will increase.  

Definitions 

Many of the definitions of “predatory lending” seem too limited since they 

assume that seniors and others have multiple sources of financing available to them. This 

is frequently not the case, primarily because of the borrowers’ financial situation or level 

of sophistication; therefore, for purposes of this research, the definition of predatory 

lending adopted by the National Low Income Housing Coalition, as it appears on their 

website (www.nlihc.org), will be used. 

A predatory loan is an unsuitable loan designed to exploit vulnerable and 

unsophisticated borrowers. Predatory loans are a subset of subprime loans. A 

predatory loan has one or more of the following features: 1) charges more in 

interest and fees than is required to cover the added risk of lending to borrowers 

with credit imperfections; 2) contains abusive terms and conditions that trap 

borrowers and lead to increased indebtedness; 3) does not take into account the 

borrower’s ability to repay the loan; and 4) violates fair lending laws... (National 

Low Income Housing Coalition, 2007). 

As discussed in a subsequent section, the extent of predatory lending in the United 

States cannot be precisely determined due to a number of factors. Anecdotal and other 

information, however, lead to the conclusion that it is prevalent (United States General 

Accounting Office, 2004). With the increased “graying” of America, the number of 
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Americans over age 65 is projected to grow by about 78%, to 71.4 million people during 

the two decades following 2010, while the population as a whole is only projected to 

grow by 18% (State interim population, 2005). It is probably safe to say that, if 

unchecked, predatory lending to seniors will increase as the population grows. 

In the context of this project, the terms “elderly,” “aged,” “senior citizen,” and 

“older American” are used interchangeably and refer to that group generally in the range 

or 62 to 65 years of age and older. 
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History of Home Mortgage Lending in the United States 

The American residential mortgage has evolved through three periods from the 

founding of the Republic to the present. At the beginning of this evolutionary process, 

sometimes called the “two party” time period, loans involved only the borrower and the 

lender. Generally, the lender was also the seller and was holding a mortgage as a way to 

facilitate the transfer of property. Other lenders included friends and relatives, mutual 

savings banks, private mortgage lending firms and some insurance companies. These 

loans were frequently for terms of three to six years and required down payments of 

about 40% of the purchase price. Periodic payments were high, and at the end of the 

term, there was usually a balloon payment. Because of these financial terms and societal 

discrimination against minorities and women, most loans were made to affluent men of 

European descent (Subprime mortgage market turmoil, 2007).  

Through the latter part of the 19th century and into the early 20th century, 

financial institutions became increasingly involved in the residential lending market. In 

1896, about one-half of all mortgage loans were made by banks, increasing to about two-

thirds by 1912. By 1920, about 40% of American homes were mortgaged with the 

number increasing to about one-half in New England and the Mid-Atlantic states. 

Concurrently, lenders were requiring smaller down payments (higher loan-to-value 

ratios) and more aggressively financing more modest, lower-cost homes. “Easy credit” 

was the theme of the day. Between 1920 and 1930, mortgage debt tripled to the point that 

savings and loan associations alone were financing 4.35 million homes, with a total 

mortgage debt totaling more than $15 billion (Weiss, 1989).  
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This period lasted from the “roaring 20s” to midway through the Great 

Depression. By this time, millions of jobs had disappeared, prices for goods (including 

land) and services had plummeted. Farm prices fell to the point that farmers could not sell 

their crops for enough money (if at all) to recoup their production costs, leaving them 

penniless. Many business owners suffered a similar fate. With widespread failure of the 

United States (and world) economy, about one-half of American homes went into 

foreclosure. Because of greatly reduced property values, lenders were unable to 

significantly mitigate their losses by selling the foreclosed properties. Those lenders who 

had not failed were unwilling to make loans to the few potential buyers who could afford 

to purchase a house. This economic collapse caused almost a total halt in the home 

construction industry (Peterson, 2007).   

As part of Franklin D. Roosevelt’s “New Deal,” Congress authorized the 

formation of the Federal Housing Administration (FHA) in 1934, intending to provide a 

mechanism to restart the home construction industry by giving lenders a federal 

guarantee of repayment on home purchase loans (Nomura Securities International, 2004). 

In 1938, the Federal National Mortgage Association (“Fannie Mae”) was authorized by 

the U.S. Congress as a part of the FHA to provide an improved means for providing these 

guarantees. In 1968, Fannie Mae was re-chartered as a stockholder-owned company. 

(Fannie Mae, n.d.)  This was the beginning of the second period in residential mortgage 

financing—the three-party model in which a government-affiliated institution joined with 

the lender and the borrower.  

This new participant purchased, insured, and exercised underwriting oversight in 

the funding process. As a condition of governmental participation, more rigorous 
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underwriting requirements generally stabilized the marketplace by eliminating 

unscrupulous and overly-aggressive lenders. Stability continued for many years in this 

area of the lending market and was not affected by the current perturbations in the 

subprime marketplace until recently, when lenders began to restrict their lending 

operations fearing further deterioration of  home values and the potential impact on their 

portfolio of outstanding mortgages (Peterson, 2007). This stability was initially achieved 

by the FHA’s mortgage insurance system that reduced the investment risk in home loans, 

thereby bringing more money into the market and allowing longer-term, lower-interest 

and higher-leveraged loans. These guarantees were enough to draw life insurance 

companies and mutual saving banks into the system. The establishment of the Federal 

Deposit Insurance Corporation (FDIC) enabled participation by commercial banks. 

The housing boom after World War II was made possible by the government’s 

guarantee for the Veteran’s Administration (VA) to provide no-money-down loans to 

returning servicemen. During this period, Fannie Mae developed a strong secondary 

market for FHA-VA loans. This growth continued, prompting Congress to establish the 

Government National Mortgage Association (“Ginnie Mae”) in 1968. Ginnie Mae was 

devoted entirely to serving the FHA-VA market while Fannie Mae became a quasi-

private corporation providing a secondary market for all types of mortgages. In 1970, the 

Federal National Mortgage Association (“Freddie Mac”) was established to serve the 

thrift industry. Development of the secondary market made it possible for entities such as 

life insurance companies and pension plans, which require low-risk investments, to 

participate. A significant amount of foreign money was also attracted to the market by the 

safety and security that was offered (Weiss, 1989). 
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The current era of mortgage financing, sometimes called the “era of private-label 

securitization,” is generally considered to have begun in 1977, when Bank of America 

and Soloman Brothers created the first mortgage trust, composed of groups of mortgages 

(known as pooled mortgages). These early entities had a fairly simple structure. The trust 

acquired a number of mortgages with funds provided by private individuals and groups. 

The trusts then collected the borrower’s payments and passed them through as principal 

and interest payments to the investors. Responding to the needs of the various investors, 

these trusts have become increasingly complex so that today there can be as many as ten 

different types of entities involved in the formation and administration of the trusts. The 

trust accumulates a group of unrelated mortgages, arranges them into pools, and then 

sells partial interests in a form that resembles corporate or government bonds. This 

process is called the “securitization” of the mortgages, while the investment vehicles are 

called Mortgage Backed Securities (MBS). The market value of these securities has 

grown phenomenally since they were introduced. In 1980, there were $110.9 billion of 

these securities in the marketplace. In 2003, 94.9% of  VA and FHA loans were 

securitized as were 75.9% of conventional loans and 58.7% of subprime loans 

(Chomsisengphet & Pennington-Cross, 2006). By 2006, the amount had grown four-fold 

to about $396.8 billion (DiMartino et al., n.d.)  
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FICO—The Key Determinate of Customer Borrowing 

A borrower’s financial history is the key determinant of how he or she fits into the 

mortgage market. After a review of their credit history, a potential borrower is assigned a 

credit rank from A+ to E reflecting the relative risk of any prospective loan. This rank 

determines whether the applicant will be able to borrow money and, if so, how much the 

loan will cost. The factors on which the credit grade is determined are: 

• Credit score—a numerical score using an algorithm developed by the Fair 

Isaac Company which scores the creditworthiness of nearly everyone in 

the United States depending on a number of factors related to the person’s 

credit history. Although the exact algorithm is constantly changing and a 

closely guarded secret, factors known to be considered are things such as: 

o Number and severity of late payments. 

o Number of accounts opened within the last twelve months. 

o Balances on revolving credit accounts relative to credit limits.  

These scores commonly called a “FICO score” (an acronym for Fair Isaac 

Corporation) can range from 375 to 900 points with an average in the range of 

620 to 650. A score above 650 is considered a very good credit risk. The 

“FICO score” is used by the Experian credit bureau. The other two major 

credit bureaus, Equifax and TransUnion, use slightly different algorithms (but 

still referred to as FICO scores), yielding similar results. 

• Debt ratio determined by dividing the sum of the borrower’s monthly 

credit obligations by the total monthly income. 
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• Loan-to-Value (LTV) ratio obtained by dividing the mortgage debt of the 

subject property by the value of the property. For example, a proposed 

loan of $160,000 to be secured by real estate worth $200,000 has an LTV 

of 80% ($160,000/$200,000). 

• Number of 30- and 60-day delinquencies on mortgage, installment, and 

revolving debt. 

• Any bankruptcies or foreclosures in the borrower’s past. 

Although there are no universal grading criteria, the following table is 

representative of contemporary standards. 

 

Credit Grade Requirements 

Delinquencies in last 12 months  
Grade 

Credit 
Score 

Debt  
Ratio 

Max 
LTV  Mortgage Install Revolv 

 
Bankruptcy/Foreclosure 

30 days 0 0-1 1-2 A+ to 
A 

670+ 36-38 95-100 60 days 0 0 0-1 
Good/excellent last 2-5 years. No mortgage lates 
in last 24 mth. No bankruptcy in 2-10 years 

30 days 0-1 1-2 2-3 
A- 650 45 95 60 days 0 0-1 0-2 

No 60 day lates. Minimum 24-48 months since 
discharge 

30 days 1-2 2-4 3-5 B+ to 
B- 
 

620 50 75-85 60 days 0-1 1-2 1-2 
24-48 months since bankruptcy discharge. Re-
established credit 

30 days 0-2 2-4 3-5 C+ to 
C- 

580 55 75 60 days 1-3 5-7 3-5 
12-24 months since bankruptcy discharge 

D 550 60 65-70 
Poor payment record with limited 90 day, 

isolated 120 day lates 
Bankruptcy discharge within the last month 

E 520- 65 50-65 
Poor payment record with pattern of 30, 60, 

and 90+ day lates 
Possible current bankruptcy or foreclosure. 
Stable current employment 

 
NOTES: From Mortgage-X. (n.d.). Credit grade scores. Retrieved August 21, 2007, from http://mortgage-

x.com/library/credit_grade.htm 
 

 
Borrowers in each of these grades are generally referred to as: 

 

• Prime—Grades of A to A+ 

• Alt-A—Grade of A- 

• Subprime—Grades of C- to B+ 
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• Those with levels of D and E are handled on a case-by-case basis. Potential 

borrowers in these groups may find it very difficult to find any but the most costly 

loans available. 

The net effect of credit grading is the determination of the conditions of any loan 

made to the borrower and the interest rate that will be charged by a lender. This is 

measured by the interest rate premiums charged to lower-ranked loans. The Mortgage-X 

(n.d.) website offers a representative list of the premiums as shown in the table below, 

ranging from about one to four or more percentage points higher than a prime-rate loan. 

These premiums are additional monies paid to lenders to compensate them for the 

increased risk of making lower-grade loans.  

 

Affect of  Credit Grade on Loan Interest Rate 

Credit Grade Interest Rate Premium 

A- Could be 1.0% to 1.75% higher than A paper 

B Could be 0.25% to 0.75% higher than A- paper 

C Could be 0.75% to 1.5% higher than B paper 

D Could be 1% to 1.75% higher than C paper 

E Generally not bankable 

 

NOTES:  From Mortgage-X. (n.d.). Credit grade scores. Retrieved August 21, 2007, from http://mortgage-
x.com/library/credit_grade.htm 
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The credit risk of the loans has a major impact on the securitization of mortgages 

because of the risk of default. The correlation between credit scores and the risk of 

significant mortgage delinquencies is shown on the next page. As might be expected, 

there is an inverse relationship between a borrower’s FICO score and the loan 

delinquency rates—the higher the FICO score the lower the risk and resultant interest 

rate. The data shows that about 30% of those borrowers whose FICO scores were less 

than 585 will eventually default on their loan. For those with scores above 650, the 

probability that the loan will eventually default is very small. The fact that a drop of 65 

points in a credit score will increase the risk of default from virtually none to one-in-three 

loans is astounding. This marked increase in delinquency rates is one of the reasons that 

subprime lenders use to justify higher prices (interest and fees) charged for their loans. 

The correlation is shown in both graphic and tabular forms on the next page. 
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Subprime Lending 

A subprime home loan can be used to purchase a home or refinancing an existing 

mortgage (a “refi”). When additional cash is borrowed against the home equity as part of 

a “refi” the transaction is referred to as a “cash-out refi.” This allows the borrower to gain 

access to home equity built-up from the appreciation in home values in recent years.  

Subprime lending has the following characteristics when compared with the prime 

lending market: 

• Higher-risk subprime borrowers are more likely than prime borrowers to 

default on their loan and cause a loss for the lender. 

• Loan amounts—subprime loans tend to be about one-half the size of prime 

loans. 

• Origination costs—subprime loans often require a more extensive review 

of a borrower’s credit and incur a higher rejection rate (causing non-

productive effort by the lender) and higher relative costs, as a percentage 

of the loan principal for fixed costs such as appraisals (e.g., in a situation 

with fixed origination costs of $10,000, the cost percentage would be 10 

percent of a $100,000 loan, but only 5 percent of a $200,000 loan,) 

• Subprime loans normally have a shorter payment period than prime loans 

(U.S. Department of Housing and Urban Development and U.S. 

Department of the Treasury, 2000). 

There are two basic types of mortgage loans in the United States. The first is the 

traditional, fixed-rate mortgage in which the interest rate remains unchanged for the life 

of the loan and a borrower makes constant periodic payments over the lifetime of the 
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mortgage, retiring the debt by the end of the mortgage period. The second type is an 

adjustable-rate mortgage (ARM) in which the interest rate and, hence, the payments are 

determined by an index based on market interest rates such as the interest rates paid on 

U.S. Treasury securities or the London Interbank Offered Rate (LIBOR). The latter rate is 

based on the rates charged on inter-bank loans in the wholesale money markets in 

London. A fixed margin is added to the specified index (e.g., LIBOR plus 3 percent). The 

interest charged on the ARM is adjusted up or down on a periodic basis (monthly, 

quarterly, semiannually or annually), generally with caps limiting the amount that the 

index can change in each period and over the life of the loan. Most of these purchase-

money mortgages are for 30 years with monthly payments (Sabry & Schopflocher, 2007). 

The subprime market has experienced significant growth in recent years. This is 

attributable to several factors: 

• Increasing consumer credit problems as evidenced by rising levels of credit card 

debt and consumer bankruptcy. The subprime lending market has given customers 

some options that have become two-edged swords. 

o Accessing equity in their home has allowed consumers to get themselves 

through a bad economic period, such as unemployment or illness, avoiding 

the possibility of bankruptcy as a way of relieving themselves of some of 

their debts. 

o Accessing equity in their homes allows consumers to expend the entire 

equity in their home over time which, in some circumstances, could lead 

to bankruptcy. 
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• Introduction of the securitization of subprime loans in the capital market makes 

more mortgage funding available. 

• Increased use of subprime first mortgages where, historically, first mortgages 

were prime loans and subprime lending was generally limited to second 

mortgages (U.S. Department of Housing and Urban Development and U.S. 

Department of the Treasury, 2000). 

• The Tax Reform Act of 1986 greatly expanded the proliferation of home equity 

loans. Prior to this law, taxpayers were allowed to deduct all consumer interest on 

their tax returns. The Act limited the deduction only to interest incurred when the 

loan is secured by the borrower’s personal residence or second home. Many 

taxpayers rushed to convert their consumer loans and credit card debt to home 

equity loans that met this condition. The rationale was that they saved a 

considerable amount of money by doing this. Not only did they reduce the interest 

rate on their loans (interest rates on home equity loans are almost always less than 

the rates for consumer and credit card debt), but the interest was also tax-

deductible. Assuming that the taxpayer itemizes deductions for income tax 

purposes, this is true—to a point. If the borrower repays the home equity loan 

over the same period as the original consumer loan, there would be both an 

income tax and a cash savings. However, most people don’t do this; but, pay the 

home equity loan off over a much longer period of time, if at all. Paying off a 

low-interest rate loan over many years will lead to a much greater interest cost 

than paying the higher-cost loan over a few years. Depending on the difference in 
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interest rates and payoff period, the interest cost could increase by a factor of five 

or six. (Increase in predatory lending, 2001).  

• An unsecured consumer loan has been converted to a secured loan. In the former 

case, if the debtor is unable to make the payment, the worst that can happen is that 

the securing property (e.g., car or furniture) would be repossessed or the creditor 

could sue to obtain a money judgment which could be enforced against the debtor. 

If the loan is converted into a home equity loan, the house could be lost in 

foreclosure. 

Many subprime loans, particularly first mortgages, are a hybrid of a fixed-rate 

mortgage and an adjustable-rate mortgage (ARM). In these instruments, the mortgage is 

set at an initial fixed rate for the first two or three years then reverts to an adjustable-rate 

mortgage for the remaining term of the loan. These loans are called “2/28 hybrid loans” 

(two years at a fixed rate and 28 years at a variable interest rate) or “3/27 hybrid loans” 

depending on their structure. Many of these loans have an initial “teaser” rate for the 

fixed rate portion of mortgage, which generally are on the order of .4% to 1.5% or more 

below the market rate for fixed-rate mortgages of a similar quality when the loan was 

initially made (Joint Center for Housing Studies of Harvard University, 2005). This 

allowed prospective homeowners the opportunity to purchase homes because they could 

afford the early payments at the teaser rate. As soon as the initial fixed rate period 

expired, the loan reset to a higher variable rate with correspondingly higher monthly 

payments that the homeowner could not afford, and thus, the start of the current crisis. 

Sixty percent of subprime borrowers refinance an existing subprime loan into 

another subprime loan (Sabry & Schopflocher, 2007). These borrowers take an initial 
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subprime loan then, after a few years, pay off this loan with a new subprime loan, most 

likely withdrawing additional equity from their home. This then becomes a never-ending 

spiral with loan after loan, withdrawing additional equity generated by the increase in the 

market value of the home. Each new loan brings with it additional cost and fees, which 

can be significant and that are generally added to the loan as seen in Appendix C. In this 

hypothetical case, a borrower initially borrows $70,000 as a home equity loan. At the end 

of six years and two refinances, the borrower has paid the lender nearly $60,000 and now 

owes about $91,000, even though no additional cash has been withdrawn. 

At the time of this writing, the United States is in the midst of a “subprime 

meltdown” or “subprime crisis” related to these mortgages. For many mortgages, the 

introductory teaser rate period has expired or is about to expire, so the interest rate on a 

loan has, or will soon, automatically “reset” to a higher rate. At the same time, the 

underlying indices have also increased, causing the interest rates to increase further. For 

example, in the fall of 2004, the LIBOR one-year rate was about 2.5 percent, so a 

mortgage whose interest was based on LIBOR + 3 percent would have a nominal rate of 

5.5 percent. If this were reduced by one percentage point for the teaser period, the interest 

rate would have been 4.5 percent for the first three years of the loan. In the intervening 

period, the one- year LIBOR rate has jumped to about 5.5 percent; therefore, a LIBOR + 

3 percent interest rate would have climbed to 8.5 percent or four full percentage points 

higher than the initial teaser rate. On a 30-year $100,000 loan, the initial monthly 

payment would have been about $507 per month. In 2007, when the loan reset to the 

contractual variable rate, the payment would have increased nearly 50 percent to about 

$750 per month. This is precisely why the number of foreclosures has climbed sharply 
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from prior years—borrowers simply can’t make the payments, given that most new 

mortgages are for more than $100,000. This problem has been exacerbated by the number 

of loans that allowed the borrower to pay only the monthly interest for the fixed-rate 

period of the loan or, even worse, those loans which set the initial monthly payment at 

less than the actual monthly interest cost—an “Option ARM (adjustable rate mortgage)” 

loan. The shortfall on the payment was simply added to the principal (negative 

amortization). In any case, the unpaid principal is required to be paid over the remaining 

term of the loan when the teaser period ends—27 years in this example. Thus, a borrower 

with negative amortization of $3,000 on a $100,000 loan at the end of three years would 

be required to repay $103,000 over the remaining 27 years of the loan, further increasing 

the monthly payment. The borrower is hit with a “double whammy,” with the interest rate 

increasing and the repayment period decreasing. 
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Mortgage Securitization 

Securitization is the process devised by the American financial services system to 

combine pools of mortgages so that debt instruments (bonds) can be issued to investors 

supported by the cash flow arising from borrowers’ payments of principal and interest. 

This pooling sale is referred to as the “secondary market.” This is a multi-step process 

requiring the participation of many players. It is also a little daunting because there are a 

number of acronyms involved with securitization, some of which are: 

• A CDO (collateralized debt obligation) is a structured finance security 

backed by various kinds of debt instruments including mortgages, bonds 

and other debt assets (InvestorDictionary.com, 2006). 

• A CMO (collateralized mortgage obligation) is a mortgage-backed 

security that creates multiple risk pools of different classes of 

bondholders. The repayments of the underlying mortgages are used to 

retire the bonds. These are considered low-risk investments; therefore, 

they have a fairly low return (InvestorDictionary.com, 2006a). 

• An MBS (mortgage-backed security) is a bond backed by home 

mortgages. An MBS is different from an average corporate bond because 

of the uncertainty of cash-flow timing due to early loan payoffs 

(InvestorDictionary.com, 2006b). 

Sometimes the distinction between these securities is not clear because the 

acronyms are sometimes used interchangeably. In this paper, the acronym 

“MBS” will be used exclusively. 
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Borrower 

The entire process, of course, begins with the person who wants to borrow money 

secured by real estate for any number of reasons including a purchase-money mortgage, 

refinancing an existing loan on more favorable terms, debt-consolidation, or just using 

the equity in a personal residence to finance other purchases. Before securitization, a 

borrower simply arranged a loan with a lender who retained ownership of the loan until it 

was fully repaid. The process has now become much more complex, with the addition of 

more participants in the process. 

Mortgage brokers 

These are companies or individuals who match a potential borrower to a lender 

who is in the business of lending money—a bank, credit union, private mortgage 

company, etc. The development of the secondary mortgage market gave birth to new 

wholesale and retail companies that were created to compete with traditional funding 

institutions (banks, credit unions, etc.) in the business of providing mortgage financing. 

Retailers are entities established to work with prospective borrowers, while wholesalers 

are the intermediaries between the retailers and funding sources. The retailers, generally 

called “mortgage brokers,” are responsible for assessing the borrower’s creditworthiness 

and submitting loan applications to lenders who will fund the loan (Sabry & 

Schopflocher, 2007). A broker may also help applicants complete a loan application, 

verify employment and debt levels, arrange for property appraisals, and generally 

shepherd a real estate transaction to a successful closing, at which time the broker gets 

paid. The broker may be paid directly by the borrower with the amount of compensation 

added to the loan, indirectly by the lender as a fee, or a combination of both. Mortgage 
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brokers can be indirectly compensated through fees called “back-funded payments,” 

“servicing-release premiums” or, more commonly, “yield-spread premiums.”    

Yield-spread premiums, frequently considered an indicator of predatory lending, 

are based on loan interest rates and points charged on a specific loan that are higher than 

those of the “par rate” loan offered by the lender. For example, if a broker is able to sell a 

loan yielding 8% when the lender’s normal rate for a similar loan is 7%; the monthly 

payment on a thirty-year loan will increase by $68.46. This difference seems small, until 

you consider the additional revenue of $24,645.60 if the loan is outstanding for the full 

360 months. Because most loans are repaid before the full term, the expected additional 

income is significantly less. A lender will frequently compensate a broker for increased 

revenue by paying a yield-spread premium that is paid directly to the broker. This 

practice places the broker in the position of acting contrary to the best financial interest of 

their customers and is generally not disclosed to the borrower (U.S. Department of 

Housing and Urban Development, 1999).  

According to the Mortgage Brokers Association, brokers are involved in 50% of 

prime mortgage originations and 71% of all subprime mortgage originations (Mortgage 

Brokers Association, 2006). 

Currently, mortgage brokers are subject to licensing requirements established by 

the individual states. A review of data from an industry publication 

(MortgageNewsDaily, n.d.), reveals that all states, except Alaska, license mortgage 

brokers. However, the requirements for licensure are minimal in most instances: 

• States with education requirements – 10. These states require from 6 to 24 

hours of relevant education before licensure. 
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• States requiring that applicants pass a pre-licensing test – 11. 

• States requiring related experience before licensure – 10. 

• States requiring periodic continuing education – 7. These require a 

minimal amount of periodic post-licensure education. 

• States requiring that brokers maintain a surety bond – 38. Median bond 

requirement—$25,000. 

A detailed presentation of state broker licensing requirements is presented in 

Figure 3 (page 159). 

Lender/Originator 

The lender is the initial source of funding for loans. Most banks and other 

regulated financial institutions avoid subprime loans or, if they do make these types of 

loans, quickly sell them off to companies that specialize in this type of lending. The 

primary participants in this arena were originators who specialized in this type of loan, 

such as New Century, First Franklin, and Option One. Frequently, the money for the 

original funding of loans comes, not from the assets of the lender, but from funds 

borrowed from the investment banks that will eventually sell securities backed by the 

mortgages to investors. Several of these companies have recently bankrupted.  

If the originator does not hold the loan in their own portfolio, either the lender or 

an agent will create a legal entity, usually a trust, to which the lender sells all legal rights 

to receive payments on the loans, making the trust the owner of the loan. Balancing this, 

the trust sells debt securities to investors supported by the cash flow from the mortgages. 

This transfer to the trust is structured so that it is a “true sale” of the mortgages. This is a 

critical step in the process because it insulates the trust and any subsequent investors from 
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claims against the originator or the broker by the borrower or any other party, as a trust 

and investors are “holders in due course” under the Uniform Commercial Code. Without 

this protection, the trusts and subsequent investors could be subject to assignee liability or 

any other claim by the borrower (Protecting homeowners, 2003). 

Special purpose vehicles (SPV) 

These can be a trust, corporation, or a form of partnership, frequently a subsidiary 

of the originator or an investment bank. It is exempt from taxes, is in a position where the 

possibility of bankruptcy is remote, and is used to insulate investors from the liabilities of 

the originator and the issuer. The function of the trust is to control the collateral 

(mortgages), receive payment from the servicer, and distribute the proceeds to the 

investors. 

Servicers 

The servicer is the entity that is responsible for collecting loan payments and 

sending the money to the trust. Working on a fee basis, the servicer also manages 

impound accounts (moneys paid each month by the buyer and accumulated to pay 

insurance and property taxes), handles delinquent loans and foreclosures. Many times the 

loan originator will retain this duty, thereby leading borrowers to believe that the 

originator is still holding the loan. Mortgage servicing is a profitable business with many 

well-known lenders offering this service on a fee basis. The ten largest mortgage 

servicers and their market shares are shown in Table 2 (page 151). 

Underwriters or investment banks 

These entities purchase the investment debt instruments from the trust and sell 

them to various investors. They work closely with the trust to build the debt structure in a 
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manner that will make the package attractive to investors. Underwriters assume the risk 

of purchasing an issue of bonds in its entirety and reselling it to investors (Protecting 

homeowners, 2003). These participants may also provide the initial funding to the loan 

originators to enable them to make the loans that they are now purchasing. 

Credit enhancement 

This practice is commonly used in securitization transactions to make a bond 

issue attractive to investors. In the area of subprime loans, relatively risky Grade B and C 

loans are packaged so that portions of them can be sold as investment grade securities. 

There are several methods commonly used to accomplish this. The originator may agree 

to repurchase some of the mortgages in case they default, or the asset pool may be over-

collateralized by placing more assets into a pool than the principal amount of the bonds 

issued. Although uncommon, this may also be accomplished by including a surety bond 

or a letter of credit from a financial institution. However, by far the most common 

practice is to divide the loans into pools by their level of risk using a senior/subordinate 

tranche structure (Sabry & Schopflocher, 2007). This will be discussed later.  

Credit rating agencies 

The actual interest rate paid by any debt instrument is determined by the law of 

supply and demand in the marketplace. When a bond is issued, it pays a specific amount 

of interest each period. For example a $100,000 bond with a 6 percent yield will pay 

$1,500 per quarter. The actual market rate of interest has little to do with the stated 

interest rate. Actual market rates are determined by the amounts which buyers are willing 

to pay for debt of a specific quality. If the marketplace interest rate for a bond of this 

quality is 6 percent, it will sell at par (the $100,000 face value). If the market interest rate 
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for the bond is greater than 6 percent, the bond will sell at a discount—less than face 

value. If lower than 6 percent, there will be a premium—more than face value. In either 

case, the price of the bond will adjust to a point where the yield on the actual cash 

investment will be the interest rate as determined by the marketplace. 

The major credit-rating agencies (Standard & Poor, Moody’s, and Fitch) rate the 

investment grade of the various securities issued by the trust. Gradation of investment 

securities run from top quality AAA or Aaa ratings (lowest risk) down to B or B2 ratings 

followed by equity grades. The rating is done by reviewing the composition of the 

various elements of the pooling structure and determining the likelihood of repayment, 

often using mathematical modeling techniques. Rating agencies generally review the 

ratings of investment pools periodically after issue to determine whether the credit rating 

needs to be adjusted. If the pool is upgraded, the value of the pool increases, which 

pleases investors. If the pool is downgraded, the investor suffers an unrealized loss of 

value. In trying to understand the causes and magnitude of the current subprime crisis, the 

Comptroller of the Currency, John Dugan (2008) has expressed his opinion that credit 

agencies significantly overrated securities issues, assigning a rating of AAA to some 

tranches (or issues). He posits that this may have lulled investors to view these securities 

just as they would have viewed AAA corporate bonds. This is not appropriate as bonds 

secured by debt instruments are completely different investment vehicles than are 

corporate bonds.  

A downgrade signifies the credit-rating agency’s belief that the credit risk has 

increased. A riskier rating increases the interest rate that a lender will demand. Many 

pension funds and insurance companies, limited to investment-grade securities, could be 
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forced to sell downgraded issues at a loss. As of December 2007, there had been several 

large lawsuits filed over the downgrading issue. For example, on September 25, 2007, the 

Teamsters Local 282 Pension Trust Fund sued Moody’s Corp, alleging that the credit 

reporting agency had failed to disclose that it has assigned “excessively high ratings to 

bonds backed by risky subprime mortgages” (Bray, 2007). This, undoubtedly, is only the 

one of first of many lawsuits to come in the future. 

Dealers 

Bond investors, primarily pension funds and insurance companies, tend to hold 

bonds to maturity, so there is not a great deal of trading in the marketplace; however, 

these investors want liquidity, meaning the ability to buy or sell a security easily. All 

mortgage-backed securities are traded on the dealer-based, over-the-counter market, so 

the ability of dealers to maintain an inventory or make a market in a security is important 

(Protecting homeowners, 2001). 

Investors 

The final player in the market for mortgage-backed securities is the investor. They 

can run the gamut from very choosy, risk-averse pension funds and insurance companies 

to hedge funds and other investors willing to take a larger risk in return for higher 

anticipated profits. 

Mortgage-backed securities have been increasingly popular vehicles for funding 

Alt-A and subprime mortgages over the last decade. Between 1996 and 2006, subprime 

MBSs rose from 47 percent to 71 percent of the total private securitizations (Rosen, 

2007). 
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Creating Gold from Lead 

Uses of tranches to segregate risk 

For many years, ancient alchemists strived, without success, to convert lead into 

gold. The mortgage securitization business has, however, figured out how to turn 

subprime mortgages into investment-grade securities, attractive to life insurance 

companies and pension funds. This is accomplished through a senior/subordinate 

structure created by dividing a mortgage pool into “tranches” (French for “slice”) so that 

the cash flows from a batch of bonds will fit the requirements of various investor groups. 

Under this practice, the most senior tranches are designed to receive preferential 

treatment, while the subordinate pieces get paid only to the extent that the collateral 

permits. This is shown diagrammatically in the figure on the following page. In addition 

to this risk structure, each level can be divided into segments to address the interest rate 

and prepayment risks associated with loans. 

The structure of a loan pool can be very complex, as the number of tranches is 

unlimited, with 50 not an unusual number (Sabry & Schopflocher, 2007). 
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Hypothetical tranche structure to manage risk 

 Attribute 

 

Tranche 

 

Bond Class 

Percent of 

Total Pool 

 

Rating 

Senior Class A 94.15% AAA 

Mezzanine Classes B1 2% AA 

 B2 1.5% A 

B-Pieces B3 1% BBB 

 B4 .65% BB 

 B5 .4% B 

First Loss Piece B6 .3% Equity 

TOTAL  100.00%  

 

NOTES:  From Rosen, R. J. (2007, November). The role of securitization in mortgage lending. Chicago: The Federal 
Reserve Bank of Chicago. Retrieved February 1, 2008 from 
http://www.chicagofed.org/publications/fedletter/cflnovember2007_244.pdf. 

 

Risk management 

When a mortgage pool is formed, the lenders generally provide a limited 

guarantee called a “repurchase agreement” which requires that, if loan losses exceed a 

predetermined threshold, the lender is required to buy back the excess defaulted loans. 

The lender then is required to establish a financial reserve to meet this requirement.  

The highest-level investor with the AAA bonds is protected by the multi-layer 

senior/subordinate structure. Any losses are first borne by the equity tranche, the lowest 
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level in the structure. The next higher tranche then bears any loss that cannot be absorbed 

by equity level and so forth up the security levels. This provides heavy layers of 

insulation for the AAA investor because an extremely large number of borrowers would 

have to default on their loans before the more senior tranches would be subject to a 

significant risk of loss (Sabry & Schopflocher, 2007). With this structure, lead has, in 

fact, been converted into gold—subprime paper has been converted into investment-

grade securities. 

When things go wrong  

Two factors can cause a major problem for this arrangement—rising interest rates 

and falling home prices, as has occurred in late 2007 and early 2008. This situation 

causes higher than “normal” defaults by ARM borrowers whose payment increases 

substantially while the value of their house is falling. If this continues, eventually the 

point will be reached where the debt exceeds the value of the real estate, eliminating the 

possibility of refinancing. The borrower then defaults on the loan and simply walks away, 

letting the house go into foreclosure. The lender is then left with a house worth less than 

the related debt thereby incurring a loss. 

Lenders are never happy to be required to set up reserves any higher than 

necessary. Increasing reserves reduces profit and ties up assets. With large-scale defaults, 

the lender may not have sufficient reserves to repurchase the defaulted loans as required 

by the trust that holds the loans. This can force the lender into bankruptcy as exemplified 

by New Century, First Franklin, and Option One (Sabry & Schopflocher, 2007). 

After the resources of the original lender have been consumed, the loss flows to 

the lowest level of investors in the equity tranche who absorb the loss up to the total 



  

 31    

amount of the investment in that tranche. Any remaining loss will continue to flow up the 

line until the loss is fully absorbed. This causes a problem for the highest-level lender in 

the most senior tranche, with insulation against loss lessened as bad loans continue up the 

chain. This can cause the credit-rating agencies to lower credit ratings on at least part of 

the pool, causing a decrease in market value, potentially requiring pension funds and life 

insurance to divest themselves of the bonds at a loss (Sabry & Schopflocher, 2007). 

With people losing so much money, many groups are turning to lawsuits: credit-

rating agencies, investment banks, and investors suing lenders for misrepresentation; 

investors suing credit-rating agencies, investment bankers, lenders, and so on. As 

frequently happens, the lawyers, investment bankers, and accountants who deal with 

these kinds of cases will make a lot of money. 
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Home Equity Loans 

There are two basic types of home equity loans available in today’s economy. 

They represent about 14 percent of the mortgages originated in the first six months of 

2006. (Inside Mortgage Finance Publications, 2006); however, they are subject to the 

greatest abuses with senior borrowers: 

• Home equity loans (HEL)—the traditional “closed-end” second home 

mortgage loan where the borrower repays the loan over a specified period 

time.  

• Home equity line of credit (HELOC)—a revolving credit line secured by 

the borrower’s home where the borrower is only required to pay the 

accrued interest on the outstanding loan balance each month. The 

borrower has the option to repay the principal as desired. The borrower 

can also continue to take advances at any time, up to the loan’s credit 

limit. These are called “open-ended loans.” and are explicitly excluded 

from the basic federal consumer protection law—the Home-ownership 

Equity Protection Act (HOEPA) enacted in 1994 (Dietrich, 2006). This 

law is discussed in another section of this paper.  

“Reverse mortgages” are a type of HELOC that allows older people to draw the 

equity out of their home during their lifetimes, with repayment due either at death or 

when the homeowner permanently relocates—such as to a retirement community or 

nursing home. At that point, the home would be sold and the proceeds used to repay the 

loan. In theory, this sounds like an attractive alternative to many people. This is a 
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growing business with 132,000 loans totaling over $20 billion a year, nearly tripling the 

volume in three years (Duhigg, 2008). 

While these arrangements can be very helpful to elderly people, they are also 

subject to the same abuses found with other predatory lending situations, such as 

extremely high fees and variable interest rates. They are frequently “push marketed” with 

sales messages such as “buy those things that you’ve always wanted” or “you deserve to 

live the good life—take a cruise”, “financial freedom,” etc. using older actors who are 

readily recognized by seniors as television spokespersons). Because there are no 

payments made, the loan balances grows rapidly with compound interest. AARP has 

found that about 10 percent of the borrowers are encouraged to maximize their loan and 

use the proceeds to purchase variable annuities. Because reverse mortgages are 

complicated and no repayment is made for a number of years, discovery of the predatory 

practices may be long delayed. Borrowers are required to obtain “independent” 

counseling before committing to this type of loan; however, there is frequently question 

as to both the quality and independence of the counseling (Duhigg, 2008). 
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Defining “Predatory Lending” 

“Predatory lending” is an elusive term. Every writer’s definition of the term is 

colored by his or her involvement with the mortgage industry as well as the writer’s 

political viewpoint. The determination of whether a loan is predatory is highly dependent 

on the personal situation of the borrower and the conditions surrounding the loan. What 

may be a predatory practice when dealing with one borrower might be very appropriate 

for another.  Consumer advocates would tend to see a situation as predatory while a 

lender might see the same loan as just ordinary business. We do know that predatory 

loans are characterized as subprime loans, but that not all subprime loans are predatory. A 

loan is termed “subprime” if it is made to someone with a credit rating lower than the 

highest grade. This would include borrowers who have had some irregularities or a 

negative situation in their credit history and those with high debt-to-income ratios or 

wanting a highly-leveraged mortgage.  

In a speech to The Federalist Society, John D. Hawke, formerly the Comptroller 

of Currency defined predatory lending as “...aggressively marketing credit to people who 

simply can’t afford it.” (Hawke J. D., 2003). In 2001, a HUD publication defined 

predatory lending as one containing “...features not found in other subprime or prime 

loans that raise borrowing costs or increase default risk while providing no countervailing 

benefit to borrowers” (Bunce, Gruenstein, Herbert, & Scheessele, 2001).  

In a report prepared for the American Bankers Association, Robert E. Litan, Vice 

President and Director of the Economic Studies Programs at the Brookings Institution, 

makes the following observations: 

• These ‘predatory lending’ practices are easier to condemn than to define. 
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• Although the term itself has not been precisely defined, it has come 

generally to refer to mortgages extended under terms that are more 

onerous to borrowers than if the borrowers were more fully informed 

about the loans themselves and the alternative sources of finance that may 

be open to them. 

• ...although there is anecdotal evidence that these practices have occurred, 

there is no evidence indicating frequency and how effectively enforcement 

of existing laws is addressing any problem. (Litan, 2001). 

One writer (Goldstein, 1999) has described a continuum of predatory lending that 

included a graphic representation of the slide from subprime lending to outright fraud, 

with no distinct demarcation of the various stages: 

Subprime 
Lending 

 
 

 

Obscured 
Information 
& Pressure 

 
 

 

Hidden 
Information 

 
 

 Fraud 

 

Jack Guttentag (2004), an emeritus professor at the Wharton School of the 

University of Pennsylvania defines predatory lending as follows:  

Predatory lending is defined as placing a consumer in a loan at more onerous 

terms, including rate, points, other fees and other important provisions such as 

prepayment penalties, than that consumer could have obtained shopping other 

sources for the same loan at the same time.  

In a letter to the Senate Committee on Banking, Housing, and Urban Affairs, the 

Director of Thrift Supervision (Seidman, 2000) noted that terms of a loan do not, 

themselves, make a loan predatory, although there are some that are frequently associated 

with predatory loans. Ms. Seidman’s letter states: “What primarily distinguishes 
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predatory lending from other lending activities are marketing practices that target 

unsophisticated borrowers and take advantage of their inexperience and lack of 

information to manipulate them into a loan that they cannot afford to pay.”  Her letter 

goes on to mention commonly-found practices including providing misleading and 

confusing information, high-pressure sales tactics and “loan flipping.”  “Loan flipping” is 

the practice of guiding the borrower into a series of loans with high finance charges and 

insurance included in an ever-increasing loan balance, eventually “stripping” all the 

borrower’s equity from the underlying property. 

In an article in Human Rights Magazine, published by the Section of Individual 

Rights and Responsibilities of the American Bar Association, author Nikitra S. Bailey, 

vice president of the Center for Responsible Lending (Bailey, 2005) states: 

Predatory lending occurs when lenders impose excessive or unnecessary fees or 

steer borrowers into expensive loans when they could qualify for more affordable 

credit. The costs and fees packed in predatory loans extend beyond reasonable 

risk-based pricing. 

Other writers note that the definition of this term is difficult because it is very 

situational—what would be considered predatory in one situation would be acceptable in 

another. One of the most important considerations is the knowledge and sophistication of 

the borrower (Carr & Kolluri, 2001). One must examine all the circumstances 

surrounding a particular loan (Childs, 2004). One academic writer identifies a predatory 

loan as the use by lenders of deceptive, coercive or manipulative practices to induce a 

borrower to accept a loan with an interest rate significantly higher than the current market 
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rate for a loan with a similar risk or leaving the borrower worse off than before the loan, 

or both (Eggert, 2003).  

An attempt to define the term “predatory lending” is analogous to a comment 

made by Supreme Court Associate Justice Potter Stewart regarding the definition of 

“hard-core pornography” ("Jacobellis v. Ohio, 378 U.S. 1984 (1964)"). “I shall not today 

attempt further to define the kinds of material I understand to be embraced within that 

shorthand description; and perhaps I could never succeed in intelligibly doing so. But I 

know it when I see it...” 

Taking a cue from, Justice Stewart, probably the best way to understand 

“predatory lending” is to look at some actual cases. The Statement of Mary Podelco made 

before the Senate Committee on Banking, Housing and Urban Affairs, reproduced in 

Appendix C (page 133) is the poignant story of the stereotypical victim. Appendix D 

(page 136) is a transcript of the testimony of a former employee of a mortgage broker, 

testifying using the pseudonym “Jim Dough” before the Senate Special Committee on 

Aging. Their stories clearly describe the problem at its extremes. 

With all of the different viewpoints, predatory lending generally exhibits the 

following characteristics. 

Mortgage loan origination 

Aggressive and deceptive marketing 

Predatory lenders aggressively market their products to low- and moderate-

income neighborhoods using a variety of media to reach potential victims, including 

direct mail, telephone and door-to-door solicitations, in addition to traditional mass media 

outlets—radio, newspapers and television. Many lenders package their solicitations to 
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look like a Social Security check or some other kind of government communication to 

induce readers to open and read the solicitations (Brennen & Brown, 2005).  

Senior citizens are very susceptible to home improvement or repair scams. In its 

basic form, the “contractor” sells a customer on unnecessary or shoddy repairs sold at an 

exorbitant price. An enterprising con man will sometimes overcharge for work done, 

work never done, and actually damage the homeowner’s property so that the victim not 

only pays the scam artist to damage the home, but, must pay a legitimate contractor to 

repair the harm done. Frequently, the contractor does not obtain the necessary building 

permit, so local officials don’t know about work being done and, therefore, can’t inspect 

the property at the end of the job. To help customers pay for these scams, homeowners 

are sold very high cost subprime loans (Brennen & Brown, 2005).  

It is a common practice to use home improvement contractors and other third 

parties as expensive “bird dogs” to generate sales leads (Increase in predatory lending, 

2001). 

In our society, it is generally not acceptable to target market to a particular 

consumer group when the products are not suitable for that group (e.g., marketing 

alcoholic beverages to children) or to attempt to exploit the vulnerability of a potential 

customer. In the securities industry, brokers and advisors are required to consider the 

suitability of an investment vehicle for a potential customer. In doing this, one must 

consider the age, experience, financial condition, and risk tolerance of a prospective 

customer. There is no such requirement for mortgage lending. Brokers and lenders are 

permitted to target their marketing to vulnerable groups such as elderly widows who own 

their homes free and clear and live on a limited income (Goldstein, 2007). 
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Excessive points 

Points are a financing technique used to adjust the true interest rate of a loan for a 

stated value to an actual interest rate. A point is one percent of a loan amount. For 

example, if a lender is making a loan for $100,000 at a stated interest rate of 6 percent 

plus one point, the loan repayment amount increases to $101,000, with the borrower 

receiving the original $100,000 and the lender keeping the additional $1,000. This 

effectively raises the actual interest rate. In the prime quality market points are frequently 

used to “buy down” the interest rate charged on a loan. Hypothetically, a lender might 

offer three loan rates. The first calling for a 7 percent interest rate with the borrower 

paying no points, a second at 6-3/4 percent with one point, and a third at 6-1/2% with the 

borrower paying two points. Even this could be misleading because although the interest 

rate is lower, the principal to be repaid is higher. However, a predatory lender charges a 

much larger, arbitrary number of points and has no intention of allowing a loan to be 

repaid over its stated term. Instead, he expects to refinance (flip) the loan within a short 

period of time, as discussed below.  

Charging fees not allowed or for services not delivered  

This researcher has seen many real estate transactions where the closing agent 

regularly charges $50 for Federal Express costs, even though FedEx was never used. This 

seems like a small amount, but if the agent closes 1,000+ transactions in a year, it can 

become significant. Any number of other fees can be invented to serve this purpose. 

Teaser rates 

Originating a loan at a low interest rate that will adjust upward to a point where 

the buyer can no longer make the required payments. This is the root cause of the 
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“subprime mortgage meltdown” that is occurring as this document is being written. In 

this case, a borrower is “qualified” to obtain a mortgage loan at the teaser rate without 

any regard for the impact of the resetting of the rate at the end of the teaser period. 

Successive refinancing (flipping) 

This occurs when the lender induces the borrower to refinance a loan with terms 

and conditions where the borrower is less well off with the new loan than he was with the 

prior loan. The reason for this is to charge the borrower loan origination fees as many 

times as possible. Every time the loan is refinanced, the lender charges about 10 percent 

of the loan balance as fees, retains that much in cash, and adds it to the loan balance.  

Figure 1 (page 154) provides a good example of how a person can borrow 

$70,000 from a predatory lender, make payments of nearly $60,000 over six years and 

still owe the lender more than $90,000 because of successive flipping. The case of Mrs. 

Podelco (Appendix C- page 133) illustrates how loans are flipped. 

About 20% of the states have enacted prohibitions against “flipping” loans to the 

detriment of the borrower. In this context, flipping a home loan is refinancing a home 

loan where the refinancing does not produce a reasonable, tangible benefit to the 

borrower. Each of the states with this type of prohibition has come up with their own 

definition of flipping, many with their own, unique twist (Mortgage Bankers Association, 

n.d.). These include:  

• Requiring that the new loan be a “high-cost” loan before this prohibition 

applies. 

• Specifying that the refinancing must have occurred within five years of the 

loan being replaced. 
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• Requiring that the new loan bear a specified interest rate. For example, 

Massachusetts requires that new home first-lien loans bear an interest rate 

of not more the 2.5 percent above the interest rate yield on a United States 

Treasury security for a similar time period. Closed-end subordinate-lien 

loans can charge up to 3.5 percent above this rate. Open-ended 

subordinate-lien loans can charge up to 1 percent more that the Prime rate 

index as published in the Wall Street Journal. 

• Limiting the points and fees that can be charged to a specific percentage of 

the new loan. 

• Requiring that the new loan provide a “net tangible benefit” to the 

borrower.  

The term “net tangible benefit” is an ambiguous term in itself. The states that 

have implemented this requirement have each struggled to craft an apt definition. Some 

of these characteristics include: 

• Lower interest rate and/or lower payment. 

• Cost of fees and points recovered within a specific time. 

• A change from an adjustable to a fixed interest rate. 

• A refinance is necessary to meet a bona fide personal need or satisfy a 

court judgment (e.g., a property settlement agreement in a divorce 

situation or to raise cash to pay a judgment). 

• The borrower’s interest rate is lowered by a significant amount. 

• The borrower receives a significant amount of cash out of the refinance in 

relation to the cost of the loan. 
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• No loan can be made primarily to generate points and fees for the lender. 

Even these definitions themselves are ambiguous. For example, how does one 

define a concept such as “beneficial to the buyer?” 

The industry perspective on this matter is spelled out by Professor Guttentag. He 

contends that any requirement that lenders make a determination of the tangible net 

benefit to the borrower for a refinancing loan makes them responsible for something over 

which they have no control. He contends that virtually all refinancing loans provide some 

kind of tangible benefit to the borrower or else the borrower simply would not take the 

loan.  

Guttentag goes on to state that even predatory lenders provide a benefit to the 

borrower. The problem is that the predator charges a high price to provide this service. 

Only the borrower can determine if the costs of the refinance exceed the benefits of doing 

so. The lender cannot make this determination for borrower. Even with a “cash-out” 

refinance where the borrower receives a sum of cash but is required to accept a higher 

interest rate, high refinance costs tacked on to the loan, or the decision of whether the 

added future costs are an acceptable cost for the ability to have the cash in hand is an 

individual decision of the borrower; the lender cannot make this decision (Guttentag, 

2007). 

Steering 

Sometimes a lender or a mortgage broker will steer a borrower to a high-cost, 

subprime loan when the borrower is actually qualified to obtain a prime-category loan. 

This is done strictly for the benefit of the lender or broker and to the detriment of the 

borrower. 
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Bait and switch 

Just like the stereotypical scam used at auto dealers, this occurs when the broker 

or lender promises a reasonable loan to a borrower early in the transaction. At the last 

minute when the buyer is under pressure to consummate a transaction, at the closing 

table, “the deal will fall through,” etc.  The borrower is told that, unfortunately, he 

doesn’t qualify for the desirable loan, and that the only loan available is one with 

significantly less favorable terms. 

Change of closing location 

Suddenly changing the location of the closing of a real estate transaction and the 

execution of the loan documents can add to the stress and confusion placed on the 

borrower and leaving him or her unsettled, particularly if the new location is a restaurant 

or a bar.  

Serving alcohol to the borrower immediately before closing 

The impact of this is self-evident. 

Preparing or encouraging the preparation of fraudulent loan applications 

 A potential buyer is encouraged to overstate either income or the value of their 

other assets, or both, particularly in the case of “no doc” loans (sometimes called “liar’s” 

loans) where the borrower is not required to provide substantiation for entries appearing 

on the loan application. Alternately, a mortgage salesperson might complete the loan 

application or change it after it has been submitted by the borrower and before passing it 

on to a potential lender. 
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Adding an inappropriate cosigner 

Some lenders will make a borrower’s income appear high enough to qualify for a 

loan by adding a fraudulent cosigner when the cosigner has no intention of contributing 

to the loan payments. To facilitate this practice, the lender will require that the borrower 

transfer a fractional ownership interest in the property to the “cosigner.” The victim loses 

a portion of the equity in the home and is left with a loan that cannot be repaid (Brennen 

& Brown, 2005). 

Securing an inflated appraisal 

An appraiser is induced to provide an inflated value during the appraisal process. 

Two common ways of accomplishing this are so called “drive-by” appraisals, where no 

detailed inspection of the property is made as a part of the appraisal or careful selection 

of what should be fair comparable sales to substantiate a value assigned by the appraiser. 

For years, many people in and around the mortgage lending industry have, partially in 

jest, redefined the initials, MAI signifying “Member Appraisal Institute” (a highly 

respected credential that property appraisers can earn) to “Made As Instructed.” 

Forgeries 

Rather than take a chance that there will be any trouble getting borrowers to agree 

to onerous loan terms, authorize disbursements for shoddy or non-existent home 

improvements, or question unauthorized charges for things such as credit or life 

insurance, the lender simply forges the borrower’s signature and, if necessary, 

fraudulently notarizes the signature (Brennen & Brown, 2005). 
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Kickbacks 

This term includes receiving a kickback in either money or other favors from a 

particular title company, appraiser, or other service provider. 

Yield-spread premiums 

This is a bonus or premium payment that a lender will pay to a mortgage broker 

when the broker is able to sell a borrower a loan that bears a higher interest rate than the 

lender would normally charge for a similar loan (Dickstein, Thomas, & King, 2006). An 

example of this would be a situation where a broker is able to sell a borrower a loan 

bearing 9 percent interest when the lender’s normal rate for a similar loan is 7 percent. 

This makes more money for the lender and the premium is essentially a kickback to the 

broker (Jackson & Berry). These authors estimate that 85 percent to 90 percent of 

subprime loans originated by brokers contained a yield-spread premium that averaged 

between $1,000 and $2,000. Even though these premiums may constitute the largest 

portion of broker commission, they are not required to be disclosed to the borrower. 

Refinancing promises 

A mortgage broker or salesperson promises a borrower that they will refinance a 

loan with a new low teaser interest rate or an interest-only loan before the interest rate on 

the loan currently being sold resets to the long-term rate. If this were done, a buyer could 

continually move from one teaser-rate loan to another, avoiding costly interest rate resets 

at the end of the introductory interest rate period. The mortgage broker fails to disclose 

that each refinance puts money in his or her pocket with new points and fees. In the 

current mortgage market, refinancing on any terms could be very difficult because of 

depressed home values and increased loan qualification requirements. 
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Prepayment penalties and balloon payments 

A prepayment penalty is an amount that a borrower is required to pay the lender if 

he chooses to pay off a loan before the end of its term and is usually stated as the interest 

that would have been paid over a period of time (e.g., three months interest). Many 

commentators believe that these loan features are, in and of themselves, predatory, 

especially if they run for more than five years from the date of the mortgage before 

expiring. Others, particularly representing the lending and mortgage brokerage industries 

defend this practice as a legitimate form of risk management, insuring that the lender is 

compensated for the extra work necessary to complete a subprime loan, if the borrower 

pays off the loan early in its term. 

Mandatory arbitration 

As a condition of receiving a loan, a borrower may be required to forego some 

legal remedies related to the loan and accept the decision of an arbitrator in their place. 

The lender is generally permitted to select an arbitrator of their choosing (Dickstein et al., 

2006). Arbitration is a private matter. The results are known only to the parties; therefore, 

it is impossible to gather statistics and other data on the results of these proceedings. In 

most consumer matters, the alleged victims can join together in a class action lawsuit; 

however, the right to employ these avenues is generally waived as a part of the arbitration 

agreement. Without lawsuits of this type available, many victims essentially have no 

recourse as they do not have the resources to seek adequate legal representation or advice 

(Subprime mortgage market turmoil, 2007). 
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“Hard money” loans  

These are loans based primarily on the value of the underlying collateral, rather 

than the ability of the borrower to repay the loan (Quercia, Stegman, & Davis, 2003). 

Although some consider this practice as predatory, like most other practices identified as 

such, it has a place in today’s financial environment. An example would be real estate 

mortgaged to secure a loan to finance bail for a criminal defendant. There would be a 

significant risk that the defendant would “jump” bail, leaving a bail bond agent liable for 

the total amount of the bond. The mortgage puts the agent in the position of being able to 

foreclose on and sell the real estate to recover the funds advanced. 

Unnecessary insurance 

There are many types of insurance that can be provided to the borrower including 

credit-life, disability, casualty, involuntary unemployment, and cancellation agreements. 

Lenders can then provide insurance either through related companies or from companies 

that pay high sales commissions. The actual losses for these types of insurance are very 

low. A major abuse in this area is including a single-payment insurance policy where the 

entire premium for the term of the loan is paid up front when the loan is consummated. 

The premium is added to the amount financed, rather than paid either periodically or in 

cash at closing. This tends to hide the cost from the unsuspecting borrower who never 

knows about the insurance. The vast majority of borrowers do not pay off a 30-year 

mortgage over 30 years, but refinance or move, paying off the lender so that a significant 

portion of the premium paid provides insurance coverage for far longer than the borrower 

will have any need for it (Brennen & Brown, 2005). With legitimate insurance, premiums 
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should be prorated to the date of closing, so that the borrower only pays for insurance 

protection that benefits him. 

The Office of the Controller of Currency has identified single-payment credit and 

life insurance as loan-related products that “may, under particular circumstances, be 

susceptible to abusive, predatory, unfair, or deceptive practices.” The problem is not with 

these products per se, but with the fact they are sold on a single payment basis where the 

entire premium for the life of the loan is paid at the time of closing the loan and 

frequently with inflated premiums. The Center for Responsible Lending (2005) believes 

that there is no circumstance where this arrangement benefits the borrower and that it 

should be prohibited. 

Incapacitated homeowner 

Some lenders or brokers sell loans to homeowners who are obviously 

incapacitated by some type of mental or physical impairment. In these situations, the 

borrower doesn’t realize that a mortgage loan is being agreed to; therefore, doesn’t make 

the payments and the lender forecloses on the loan, often with the borrower not realizing 

that the home is in foreclosure until he or she is evicted (Brennen & Brown, 2005).  

Exploiting the imbalance of information and experience 

Brokers and loan officers frequently have significantly more knowledge and 

experience than potential borrowers—particularly with some older people. Rather than 

consider the needs and best interests of the borrower, the loan salesperson attempts to 

rush the person through the loan process. In doing this, the salesperson effectively 

attempts to baffle the customer and considers only the originator’s own best interests 

(Goldstein, 2007). 
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In the prime market, interest rates and points are prominently displayed in media 

advertisements. The lenders operate with a standard rate structure where all loans with 

similar characteristics are offered at similar rates. In the subprime market, rates are 

essentially secret. They are never advertised, are generally available only to brokers, and 

may be treated as trade secrets. Subprime rates are much more flexible than their 

counterparts and are primarily dependent on FICO scores, LTV ratios, and debt-to-

income ratios (White, 2004). 

The California Department of Corporations (n.d.) provides a set of “red flags” that 

should alert a borrower to a potentially fraudulent predatory loan: 

• Lenders who contact the borrower first through mail, e-mail, door-to-door 

solicitation or through a telemarketing program. 

• Promises of guaranteed loan approval. 

• Loan offers that are only valid for a limited time. 

• Promises to refinance a loan in the future. 

• Low monthly payment requirements with a large balloon payment at the 

end of the loan. 

Loan Servicing 

A loan servicer collects payments from borrowers, makes payments to the entity 

that actually owns the mortgages, insures that the real estate taxes and insurance are paid, 

attempts to collect delinquent loans and ultimately forecloses when a loan is in default. 

Generally, the borrower believes that the servicer is the actual owner of the mortgage 

when, actually, they are simply performing a service for a fee. Loan servicing is very 
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profitable and a number of well-known companies offer this service to lenders as shown 

in Table 2 (page 151). 

Inappropriate application of payments 

An unscrupulous loan servicer can extract extra fee income from borrowers by 

delaying the application of timely payments on a mortgage causing the borrower to incur 

late payment fees and other charges. With a long enough delay, servicers could have the 

opportunity to earn interest on the unapplied payments. 

“Jamming” illegal or improper fees 

The servicer charges consumers additional charges for various services such as 

accommodating electronic payments, fees for preparing statements, etc. 

Escrow or impound accounts  

The servicer can set up impound accounts not allowed by the terms of the loan. 

The servicer earns interest on these funds, but does not pay any interest to the borrower 

as is usually required by law with standard impound accounts. 

Force-placed insurance 

It is normal for lenders to make sure that their interest in the property securing a 

mortgage is adequately insured to protect themselves from any loss that may occur from 

fires, floods, and similar calamities. This is usually accomplished by requiring that the 

property owner purchase sufficient insurance to cover the outstanding mortgage, with the 

lender being the loss payee. Lenders generally require that a notice of cancellation be sent 

to them if the policy is about to be canceled for any reason. If this happens, the servicer 

provides other insurance to protect the mortgagee’s interest. Generally, the cost of the 

replacement insurance is much higher than coverage arranged by the borrower. A 
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servicer could arbitrarily require that the insurance be purchased from a controlled 

company or a related group. In this case, the servicer would make an additional profit. 

Reporting negative credit 

The servicer incorrectly reports negative credit occurrences such as late or missed 

mortgage payments to the credit reporting agencies (Experion, TransUnion, and Equifax), 

causing the borrower’s credit rating to suffer. This rating decline makes it much harder 

for current borrowers to be in a position to refinance their mortgages on more favorable 

terms.  

Failing to provide a loan history 

This makes it difficult, if not impossible, for the borrower to determine if the 

payments are being processed correctly and verify the status of impound accounts and 

unusual charges. Without a payoff balance, it is more difficult for a borrower to refinance 

an existing mortgage. 

With this broad spectrum of definitions of the term “predatory lending” and the 

situational nature of various loan terms, regulatory agencies and other institutions are 

hesitant to adopt wide-ranging regulations because of the negative effect that such 

regulation could have on legitimate sources of financing for subprime borrowers. In 

addition, there is little available data concerning the incidence of some of the predatory 

practices identified above. Without a concrete definition of practices characterized as 

predatory and lacking publicly-available data, it is impossible to identify and quantify 

predatory practices. Without the ability to do this, the problem cannot be eliminated (Carr 

& Kolluri, 2001). 
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A new, non-traditional definition of predatory lending is offered by one writer 

(Willis, 2006) whose definition of “predatory lending” is one that includes overpriced 

and overly-risky loans. His definition of overpriced loans includes high-priced subprime 

loans given to an “A” grade buyer and subprime loans to borrowers where the loan cost is 

higher than the risks and costs can justify. In his view, loans in this category are designed 

to exploit borrower vulnerabilities, rather than through a price-competitive market. 

Overly risky loans are those that have a high risk of foreclosure when other, less risky 

alternatives are available. Willis contends that the determination of predatory loans 

should be made based on the potential harm that these loans cause rather than a laundry 

list of specific acts. He presents a detailed mathematical model that seeks to make this 

determination; however, it is probably too complicated for most people involved in the 

mortgage arena. 

 

Older Americans in the Mortgage Market 

Current definition of “elderly” 

Conventionally, “elderly” has been defined as an individual with a chronological 

age of 65 years or older. This classification has generally been divided into a group 

known as the “early elderly” or “young-old”—those from 65 to 74 years old, while 

people over the age of 75 years are classified as “late elderly” or “old-old.” In 2006, a 

group of Japanese researchers (Orimo et al., 2006) reviewed this definition. They were 

unable to identify the basis for the current definition other than a prevalent idea that it 

dates back to over a century ago when the Chancellor of the German Empire, Prince 

Bismark, selected 65 as the age at which German citizens would begin receiving benefit 
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payments from the national pension plan. There is conjecture that he made this decision 

based on, simply, the belief that most people would die before qualifying for benefits. 

Over the last century, increases in medical science have allowed the expected lifespan to 

exceed 80 years. The researchers then looked at factors such as the ability to function 

independent of others and various health factors, zeroing in on health of cerebral arteries. 

At the conclusion of their study, these researchers recommended that the definition of 

elderly be changed to only include those over 75 years of age (the “old-old”) and social 

systems modified to match this determination. However, the currently accepted definition 

of “elderly” encompasses both the “young-old” and the “old-old”). 

Changes in economic status of American families 

The financial condition of most American households has declined significantly 

over the past two decades. After-tax income for the bottom 60% of families has increased 

only five to 15% while basic living costs—food, housing, energy, childcare, and 

healthcare have increased by 53 to 75 percent. There is also a decline in the rate of 

personal savings to the point that it has become negative since mid-2005, effectively 

eliminating the financial cushion for most families. This situation is exacerbated by the 

growing instability of continuing employment in the last 25 years (Schloemer, Li, Ernst, 

& Keest, 2006). 

These factors leave Americans caught in the middle of lower real incomes, 

economic uncertainty, lower savings, increased debt, and lower home equity. These 

conditions make them top candidates for subprime mortgages. 

In this environment, the lending industry has encouraged consumers to borrow 

against the equity in their homes to plug holes in household finances. Homeowners have 
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taken equity out of their homes at unprecedented rates, exceeding $2 trillion in the last 

five years. Home equity loans exceeded $500 billion in the first six months of 2006—

more than in all 2005 (Schloemer et al., 2006). In an interview with the Associated Press, 

John Karevoll of DataQuick Information Systems is quoted, “There’s been a huge shift in 

the way that people view their houses. Your house now can basically be used as an ATM, 

whereas 20 years ago families celebrated both when they got a mortgage and when it was 

finally retired” (Geller, 2007). In a statement attributed to Robert Manning, an expert in 

consumer credit and debt at Rochester Institute of Technology, Geller notes that a house 

has become much more than a place to live; it has become an investment to make money 

and finance a lifestyle. A paper presented under the auspices of the Joint Committee of 

Housing Studies at Harvard University notes that home equity lending had become a 

mainstay of the economic health of the United States by the end of the twentieth century. 

The paper quotes Alan Greenspan, former Chairman of the Federal Reserve Board, as 

noting that this ready source of home equity has given customers the ability to deal with 

the “financial vicissitudes” of modern life (Gates, Waldon, & Zorn, 2003). 

Home ownership among older Americans 

Senior citizens have the highest rate of home ownership of any demographic group in the 

United States (Gramlich, 2002). Eighty percent of Americans over the age of 65 own 

their own homes and 80 percent of these are debt-free (He, Sengupta, Velkoff, & 

DeBarros, 2005). This condition extends to those seniors living below the poverty level 

(Nathan, 1999). 
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Financial situation of older Americans 

Older Americans, as “children of the Great Depression,” until recently have been 

averse to credit and taken great pride in owning their homes “free and clear” along with 

having little or no consumer debt. However, this is changing with an increasing number 

of people “aging into debt.”  In years past, retirees have been financially able to live on 

pensions provided by their former employers and Social Security. This is no longer true. 

The days of defined benefit retirement plans are rapidly diminishing in private industry 

although still flourishing in the governmental sector. Retirees are increasingly being 

forced into using credit to pay for necessities like medical care, home repairs, and even 

groceries.  

A large number of seniors live in housing that is at least thirty years old. Because 

of their age, many of these houses are in need of major repairs such as roofs, furnaces, 

etc. (Nathan, 1999). These citizens are increasingly falling deeper and deeper into debt 

(Loonin & Renuart, 2006). In 1989, one in six families headed by someone over age 65 

had a monthly mortgage payment. In 2004, that number increased to one in four, while 

average indebtedness grew from $12,000 to $44,000. The average indebtedness for 

younger homeowners increased at only one-fifth this rate. During this same period, 

bankruptcy filings for those over 65 tripled to 82,000 per year, while the rate for younger 

filers grew only by 3 percent (Bayot, 2004). This has likely changed with enactment of 

the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005. 

Targeting seniors 

Older U.S. citizens are victims of consumer fraud in a much greater proportion 

than society as a whole. In somewhat dated but still relevant statistics, it was noted that 
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the elderly comprise only about 12-1/2 percent of the nation’s population; however, 

seniors are the victims of about 30 percent of the frauds. Some authors believe that these 

figures may be 50 to 90 percent higher. Embarrassment about being “scammed”, the very 

real fear of being viewed as senile or unable to care for themselves, or lack of awareness 

about how and where to report frauds makes this group reluctant to admit that they have 

been scammed.. Other reasons include: 

• Easy availability—many seniors spend a significant portion of their time 

at home. 

• Those living alone frequently have no one with whom to discuss financial 

transactions, and, are more likely to rely on representations of salespeople. 

• Many seniors live in situations where they are isolated from the world so 

they may crave personal interaction. 

• Many widows have lived in a world where men made the decisions and 

women were much-removed from financial matters. They are frequently 

bewildered when their spouse dies. Professionally, it is not unusual to 

encounter a recent widow in her late 70s who has never written a check 

and is totally unprepared for her new financial responsibilities. In many 

ways, aging has become both a women’s issue and a poverty issue (G, 

Vakiener, personal communication, February 20, 2008). In 1960, the 

average marriage age for men was 24 years and 21 years for women 

(National Center for Health Statistics, 1995). In that same year, the life 

expectancy at birth for men was 66.6 years and 73.1 years for women 

(Centers for Disease Control, 2003). Therefore in an “average” situation 
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for a married couple, a woman would outlive her husband by nine to ten 

years. In a situation such as this, the husband’s Social Security benefits 

would stop at his death. In many cases, the decedent’s benefit was larger 

than the wife’s benefit. In addition, many pension benefits either reduce or 

terminate at death. This could leave the surviving spouse in serious 

financial difficulty. Divorce, particularly in later life, can lead to a similar 

predicament. 

• Some older citizens are truly unable to manage their financial affairs, but 

very reluctant to cede them to others (Starnes, 1966). 

Elderly homeowners are frequent targets of subprime lenders because of the 

substantial equity that they have in their homes; at the same time, they have reduced 

incomes (Home Equity Lending Abuses, 1998). Borrowers over age 65 are five times 

more likely to take out a subprime loan than are borrowers under age 35 (Lax, Manti, 

Raca, & Zorn, 2004).   

The process of targeting low-income homeowners for high-cost subprime loan is 

sometimes called “reverse redlining.” A much more crass term is “granny shopping.” A 

story is related concerning the plight of an elderly widow who has some urgent medical 

problems and resultant bills. Because of this, she falls behind on her mortgage. A 

“friendly” mortgage broker appears, promising to rescue her from her situation by 

refinancing her house so that she can have $10,000 to pay her pressing bills. In reality, 

she received about $500, after fees, points and other costs. Her mortgage payments nearly 

doubled from $664 per month to $1,300 per month. Of course, these payments were far 
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too high for her monthly income, she defaulted on the loan, the house was sold at a 

foreclosure sale and our “granny shopping” victim is now homeless (Motto, 2002). 

How seniors are victimized 

Subprime home equity loans are frequently “push market,” meaning that they are 

sold by the provider rather than demanded by borrowers. Two researchers from the 

AARP (Kim-Sung & Hermanson, 2003) conducted a nationwide survey of 1,008 people 

over the age of 65 who had recently secured a refinance loan—some prime loans and 

others subprime. The results of this survey, shown in Table 1 (page 149) are very 

instructive. The majority of subprime borrowers (70 percent) believe that the mortgage 

broker was working for them and looking out for their best interests. In fact, a mortgage 

broker has no fiduciary obligation to any party in a loan transaction and whose primary 

interest is personal gain. 

In today’s world, older citizens have become accustomed to relying on experts to 

help them to deal with many issues in their lives. As a group, they are very trusting of 

physicians, attorneys, tax advisors, investment advisors, etc. It is only natural to trust and 

rely upon someone who purports to be an “expert” in the field of mortgage financing (G. 

Vakiener, personal communication, February 20, 2008). Many are duped by devious con 

men (women), portraying themselves as trusted advisors. In a series entitled “Big Titles. 

Big Profits.” New York Times reporter Charles Duhigg (2007) found that “tens of 

thousands” of financial advisors are using impressive sounding credentials such as 

“certified elder planning specialist,” “registered financial gerontologist,” “certified 

retirement financial advisor,” and “certified senior advisor.” Duhigg found that these 

credentials are just pieces of paper that are no more authentic than mail-order college 
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degrees. The title of the “credential” is devised to closely resemble that of legitimate, 

well-respected professionals such as Certified Financial Planner.  

Many of these advisors are generally no more than disguised salespersons for 

various investment companies, often selling dubious investments with high sales 

commissions. An example of this type of investment is, in many cases, a deferred 

annuity, which can be quite expensive to purchase, tie up the customer’s money for a 

number of years, and frequently pay paltry returns in the end. The writer saw a situation 

such as this, recently meeting with a new client. The client is a very well-educated, 

retired professional person, but losing her mental faculties. She contacted a company 

which prepared a revocable trust for her. While these can be important planning vehicles 

for older citizens, not everyone needs a trust and in this case, the trust probably wasn’t 

needed. Worse than that, the company arranged for her to meet with a “financial advisor” 

who recommended liquidating all of her brokerage accounts (in excess of one-half 

million dollars) and investing the money in variable annuities. Fortunately, one stock 

broker talked her out of that action, correctly pointing out that she would have to pay tax 

on the gain from the sales. When the author met with her, she was wondering when her 

annuity payments would start. This writer avoided the answer, which is “likely never.” 
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Magnitude and Potential Growth of the Problem 

An accurate estimate of the scope of predatory lending is very difficult to 

calculate. There are several reasons for this, including (United States General Accounting 

Office, 2004): 

• There is no accepted definition as to what practices constitute predatory 

lending. Without a clear definition, it is impossible to accurately measure 

the scope of the problem. 

• In order to define the extent of predatory practices, it would be necessary 

to obtain a representative sample of all loans made in the United States 

over a period of time. This would be a manual process, requiring analysis 

of numerous loan documents distributed across the country.  

• Most of the required documentation is proprietary to the lender. 

One of the few studies cited by the General Accounting Office was a study 

conducted by Eric Stein (2001) for the Coalition for Responsible Lending, in which he 

estimated the annual loss to Americans from predatory lending at $9.1 billion, although 

the GAO was unable to confirm or disprove this estimate. In addition, he reported several 

indirect indicators that support the position that predatory lending is prevalent. These 

include legal settlements, foreclosure patterns, and anecdotal evidence. The settlements 

arise from government enforcement actions and private lawsuits alleging abusive lending 

practices involving large numbers of borrowers. These include (United States General 

Accounting Office, 2004): 

• A 2002 settlement where Household International agreed to pay up to 

$484 million to settle allegations of unfair and deceptive loan practices. 
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• Another 2002 settlement in which Citigroup agreed to pay up to $230 

million to nearly one million borrowers to resolve Federal Trade 

Commission (FTC) and private lawsuits against subsidiary companies that 

allegedly misrepresented insurance products and contained other abusive 

terms. 

• Yet another 2002 settlement against First Alliance Mortgage Company by 

the FTC, six states, and several private parties to compensate nearly 

18,000 borrowers with more than $60 million. 

Anecdotal evidence includes reports by consumer interest law firms and several 

housing advocacy groups made to various governmental agencies. 

This situation is compounded by the continued “graying” of the U.S. population. 

Between 2010 and 2030, the number of Americans over age 65 is projected to grow by 

about 78 percent to 71.4 million, while the population as a whole is only projected to 

grow by 18 percent (State interim population, 2005). If unchecked, the incidence of 

predatory lending to senior citizens will grow at a rate reflecting the increase in the senior 

population. The number of widowed women will continue to grow and, generally, 

women are easier targets than are men because they are usually less experienced and 

more trusting than their male counterparts (G. Vakiener, personal communication, 

February 20, 2008). 
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Protective Federal Legislation 

Borrowers are provided with some protection against predatory lending 

procedures by several federal laws and a smattering of state laws. Federal laws include: 

Truth in Lending Act (TILA) 

The Truth in Lending Act (TILA) was enacted in 1968 as a part of the Consumer Credit 

Protection Act. The law sets forth minimum standards for mortgage disclosures to 

consumers including: 

• Finance charge—the total amount of financing-related costs that will be charged 

to the borrower. 

• Annual Percentage Rate (APR)—the actual realized interest rate for a loan, taking 

into consideration such factors as points (prepaid interest) and certain other 

charges. 

• Amount financed—the total amount that the borrower is actually borrowing. 

Includes points, insurance costs and other charges incorporated into the loan. 

• Total payments—the total amount of money that a borrower will pay to a lender if 

he pays off a loan over its contractual term. 

• Total sales price—the total amount of a real estate purchase including the down 

payment and the mortgage amount.  

The Act provides advertising requirements for lenders and gives borrowers limited 

rescission rights including a 3-day “cooling off” period during which the borrower can 

back out of a loan without incurring a penalty (Federal Deposit Insurance Corporation, 

n.d.). 
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Real Estate Settlement Procedures Act (RESPA) 

The Real Estate Settlement Procedures Act (RESPA), a consumer protection law, 

was enacted in 1974. It covers purchase loans, loan assumptions, refinance loans, 

property improvement loans, and equity lines of credit, applying only to residential 

properties with less than five living units. It addresses two areas of consumer lending—

requiring various disclosures to borrowers and prohibiting certain practices that can add 

to the cost of a loan (US Department of Housing and Urban Development, n.d.). 

Disclosures include: 

• Requirements at the time of loan application: 

o A Good Faith Estimate of settlement costs that lists the charges the 

buyer is likely to pay at settlement. 

o A Mortgage Servicing Disclosure Statement, disclosing whether 

the lender intends to service the loan or transfer it to another 

lender.  

o A special informational booklet for consumer mortgage loans. 

• Disclosures required before closing: 

o An Affiliated Business Arrangement Disclosure if there is a 

relationship between a lender and other entity providing services 

related to the loan. 

o An Estimated HUD-1 Settlement Statement 

• Disclosures required at closing: 

o A Final HUD-1 Settlement Statement 
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o An initial escrow statement itemizing estimated taxes, insurance 

premiums and other charges anticipated to be paid from the escrow 

account during the first 12 months of the loan. 

• Disclosures required after closing 

o An annual escrow statement summarizing all escrow account 

deposits and payments. It also notifies the buyer of any shortages 

or overages in the account and advises the borrower about the 

course of action being taken to correct the deviation. 

o A Servicing Transfer Statement if the lender-servicer transfers 

servicing a loan to another servicer. 

RESPA-prohibited practices include: 

• Kickbacks 

• Fee-splitting 

• Unearned fees for referrals for settlement services 

• Requiring use of a specific title insurance company 

Home Ownership and Equity Protection Act (HOEPA) 

HOEPA was enacted as an amendment to the Truth in Lending Act (15 U.S.C. 

§1691), the intent of which was to discourage high-cost lending. 

Although the legislative proposal for HOEPA was to prevent “reverse redlining,” 

(applying credit terms and availability of loans to residents of disadvantaged areas), the 

Act provided somewhat improved protection to consumers. HOEPA does not prohibit 

any loans but increases the required disclosures for high-cost home loans as well as 

restricting some contract terms and providing consumers with more legal and 



  

 65    

administrative remedies. This law is applicable to closed-end loans made to refinance 

existing mortgages and closed-end home equity loans that charge either: i) an annual 

percentage rate (APR) of more than 8 percentage points above the yield on US Treasury 

securities with similar maturities in the case of first mortgages. The threshold is increased 

to 10 percentage points for subordinate liens (the Federal Reserve Board has the authority 

to modify this factor within the range of 8 to 12 percent), or ii) points and fees (including 

mortgage brokers, but excluding some legitimate third-party fees greater than the larger 

of 8 percent of the loan or $528 (currently—adjusted annually). The HOEPA legislation 

specifically excludes purchase money loans (nearly all loans made to purchase a home), 

open-end credit (most home equity loans), and reverse mortgages. The required 

disclosures are rather modest, but include notifying the consumer that he is not obligated 

to consummate a loan and the fact that the customer could lose the home if he fails to 

make the required payments. Also included are the Annual Percentage Rate (APR), the 

monthly payment and, with a variable-interest loan, notice that a monthly payment 

adjustment may occur and the maximum rate adjustment that can occur. These must be 

provided at least three days before closing.  

  HOEPA also restricts some of the terms of a loan: 

• There can only be a prepayment penalty if, at the time the loan is consummated, 

the monthly payment does not exceed 50 percent of the borrower’s net income. 

• The lender must appropriately verify the consumer’s income and expenses. 

• If the loan is refinancing another loan because of a required prepayment on that 

loan, the funds cannot be borrowed from the same creditor or an affiliate. 

• A prepayment penalty can only be assessed within the first five years of the loan. 
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HOEPA specifically prohibits the use of the following in transactions that fall 

under its requirements, including “prepayment penalties, points on loan amounts 

refinanced, default interest rates above the rate before default, balloon payments, negative 

amortization, or prepayment of more than two periodic payments” (Dietrich, 2006). 

Ms. Dietrich opines that, “Though HOEPA’s protections are a step in the right 

direction, the definition of what constitutes a high-cost mortgage is extremely under-

inclusive,” noting that Fannie Mae, the North Carolina General Assembly and 

Washington Mutual have accepted 5 percent as the cutoff for abusive loans and the 

Center for Responsible Lending uses a 3 percent cutoff. 

These laws give the appearance of providing significant protections to consumers. 

However, the conditions and exclusions severely limit their application. Also, it is not 

difficult for an unscrupulous lender or broker to downplay or hide the required 

procedures and disclosures. For example, HOEPA applies to less than 1% of all 

mortgages (Labaton, 2008). 

Tables 3 and 4 (pages 152 & 153) summarize the purposes and remedies of each 

of the relevant federal laws relating to mortgage lending. 
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State Efforts to Control Predatory Lending 

Many consumer advocates have complained that the federal legislation is neither 

effective nor adequately enforced to control predatory lending. In response to this 

criticism, in 1999, North Carolina became the first state to enact its own predatory 

lending laws. By 2005, this number grew to over 30 states with laws regulating this 

matter. In North Carolina and several other states, the law’s requirements exceed those of 

HOEPA. In other states, similar requirements were enacted. Some state laws even 

provided for assignee liability in the case that lenders sold loans to other lenders or into 

the investment market. None of these laws was embraced by the mortgage industry which 

complained that complying with a patchwork of state laws was burdensome, with 

prohibitive costs, and would decrease the availability of subprime financing. Consumer 

advocates disagree, asserting that the growth in subprime lending in North Carolina has 

been similar to other states. 

Additional federal laws and regulations have seriously impeded the ability of 

states to regulate lending within their borders by preempting the state’s ability to regulate 

nationally chartered banks, credit unions, and thrift institutions. In recent years, there 

have been significant efforts devoted to preempting all state authority to regulate 

mortgage lending. Currently, the states have retained the right to regulate state-chartered 

institutions and mortgage brokers within their boundaries (Forrester, 2006). This still 

leaves the states with a significant impact as loan brokers currently originate 45 percent 

of all mortgages and 71 percent of subprime loans (Testimony of Calhoun, 2007). 

In an opinion article regarding predatory lending, former New York Governor 

Eliot Spitzer (also formerly the Attorney General of that state) took the current 
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administration of George W. Bush to task over this issue. In the early part of the century, 

all fifty states banded together in an attempt to regulate this industry, feeling that the 

federal government had “...looked the other way...” with respect to the growing incidence 

of predatory practices. This led to the enactment of predatory lending laws in North 

Carolina (1999), Georgia (2002), and New York (2003). Spitzer believes that the 

combined efforts led to some success with civil settlements with Household International 

(parent company of Household Finance) and Ameriquest Mortgage Co.  

In response to this, the federal government, acting through the Office of the 

Comptroller of Currency (OCC) invoked the 1863 National Bank Act. This preempted 

the actions of the states by preventing them from enforcing their own consumer 

protection laws against national banks. Although the states vigorously protested this 

action, they were not successful in dissuading the OCC. The justification for preemption 

was that it prevented state regulation and enforcement of state predatory lending laws that 

would serve to deny access to credit to the very consumers that the states were trying to 

protect (Spitzer, 2008). 
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Research Objective  

There is no consensus on the definition of “predatory lending practices,” making 

it difficult to accurately determine the scope of these practices (General Accounting 

Office, 2004). Hence, it is not clear-cut as to whether changes in the American debt/credit 

system are needed to control behaviors that we cannot precisely define. However, the 

consensus of most writers is that predatory practices are widespread and increasing.  

The viewpoints on this subject are very polarized, with the lending industry 

(lenders and mortgage brokers) on one end of the spectrum and consumer advocates on 

the other, with little in between. Most writers reflect the viewpoint of their constituencies. 

As with many subjects, the crux of the problem and any workable solutions most likely 

do not lie at the extremes, but somewhere in the middle. Writings of those whose 

opinions fall within this middle position are sparse. This author’s work helps to fill that 

void by reviewing the concerns of the various parties and proposing effective and 

workable measures to improve the loan-origination aspect of subprime lending. 

Mortgage brokers originate 71 percent of the subprime mortgages in the United 

States (Mortgage Brokers Association, 2006). This would lead to the conclusion that at 

least 71 percent of the predatory loans are originated by mortgage brokers. In some parts 

of the country, brokers can neither be identified nor regulated.  

If predatory lending is to be controlled, this would seem the logical place to 

begin; therefore, this research will concentrate on this group. The objective of this 

research is several-fold, including: 

1. To determine if there is a need to identify and regulate mortgage brokers. 
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2. To determine the type of regulations and controls, if any, that would be adequate 

to define an appropriate relationship between a broker and a client. 

3. To recommend ways to reduce the public’s susceptibility to predatory loans. 

4. To determine whether the current redress available to victims of predatory 

practices is adequate and, if not, recommend systemic improvements in this area. 

All recommendations must consider the impact of their implementation on the 

cost and availability of mortgage funding. 
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Methodology 

The purpose of this research was to develop a set of public policy 

recommendations aimed at reducing the victimization of older Americans by predatory 

home equity lenders. The target audience includes state and federal elected officials, 

regulatory officials, academicians, and those currently involved with the American 

lending industry. 

The primary research question was to determine if older Americans are being 

victimized by predatory home equity lending and, if so, determine changes that are 

needed in the mortgage lending industry to prevent further victimization of this 

demographic group. 

This was accomplished by conducting a series of structured interviews with three 

subject-matter experts, compiling the results of these sessions, and creating a 

recommendation report. The process to be used was divided into three major phases—

pre-interview, interview and post-interview phases. The process was designed as follows: 

Pre-interview 

The pre-interview phase consisted of selecting the target group of subjects for the 

interviews and constructing the basic questionnaire used in the interview process.  

Selection of research subjects 

The first step in the selection process was to identify the skills and experience of 

interviewees necessary to complete this research. The following skills and experiences 

were identified: 
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• Significant experience working within the mortgage industry or with 

different types of mortgage lenders and originators, including both the 

prime and the subprime areas. 

• Experience working with senior citizens who are vulnerable to 

exploitation by predatory lenders. 

• Those who have had the opportunity to work with governmental officials 

at the legislative, executive, and regulatory level on matters related to 

senior citizens, predatory lending, and financial matters. 

• Someone who has worked with industry leaders to identify and craft 

potential solutions to the practice of predatory lending. 

This writer believed that with these backgrounds and experiences, potential 

interviewees could both identify and expand on the core knowledge obtained by 

conducting an extensive review of the available literature. 

The next step was to identify and seek the cooperation of experts within these 

areas. As discussed below, the subjects interviewed for this research project had very 

significant experience in the selected areas. Two of the subjects are considered top 

experts in their specific areas of interest. The third is very knowledgeable about the 

lending industry. 

The three interview subjects were selected for participation in this study because 

of their experience with either senior citizens or the mortgage lending industry. They 

ultimately proved to be valuable resources, providing the information needed to complete 

the research objective.   
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The first subject selected was the branch manager of an Eastern Pennsylvania 

office of a lender associated with a national bank and is identified as Subject 2071. This 

subject has a graduate degree in business from a prominent northeastern Pennsylvania 

university and was previously employed by a predatory lender—a small independent 

mortgage broker who, she states, was much more interested in personal enrichment than 

in the best interests of the borrower. This experience gives this subject some strong 

opinions about the current status of the lending industry and changes that should be 

made.  

The second interviewee, identified as Subject 3781, was selected because of her 

work with senior citizens over a 25-year period. When this researcher first met her, about 

10 years ago, she was the Executive Director of an Area Agency on Aging in a western 

state. These agencies are designated as coordinating and administrative bodies 

established under the Older Americans Act signed into law by President Lyndon Johnson 

in 1965. In this position, she and her agency worked with senior citizens at the “grass-

roots” level gaining significant insight into the needs of older Americans regarding their 

daily lives—food, shelter, medical care, etc. Much of this work was done in direct contact 

with the agency’s clients. She was then appointed by the state’s governor to a policy-

making position as executive director of the state commission on aging. In this position, 

she has had the opportunity to work regularly with high-level administrative and 

legislative representatives regarding issues affecting seniors at all levels of government. 

Because of her experience at both the ”grass roots” and  highest levels of state 

government, she is uniquely qualified to speak to the treatment of senior citizens at both 

the governmental level and society in general. 
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The third interviewee (Subject 9536) is the executive director of a local 

community action group in an Eastern Pennsylvania city. He was chosen because of his 

many years of involvement with predatory and other types of unfair lending. He has had 

significant experience working with government officials at all levels. He has testified 

before the state legislature and the United States Congress on lending practices that are 

detrimental to people of color and those in the lower socio-economic groups. He has also 

had significant experience negotiating and working with leaders from the world of 

corporate finance in attempts to devise appropriate, but acceptable, solutions to predatory 

lending. He is a former director of the National Community Reinvestment Coalition, a 

national organization of over 600 community-based organizations whose mission is to 

provide representation of these groups to Congress, state legislatures and regulatory 

agencies at both the federal and state levels.  

Interview agenda 

An interview agenda was developed by the researcher to allow structuring of the 

interviews. Appendix A (page 128) is a copy of this document. Because the objective of 

the interviews was to obtain information, the interviews were open-ended, allowing the 

interviewees to discuss any subjects that they believe were relevant. The interview 

questions had a two-fold purpose—to obtain direct responses to questions and to serve as 

a beginning point for supplementary discussion. The questions and reason for inclusion in 

the interview process are as follows:  

1. What is your perception of the definition of predatory lending that I just 

read?  (Note: The definition of predatory lending adopted by the author 

[page 3] was read to the interviewee at the beginning of the interview). 
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a. Do you believe that it is fair?  

b. Can you expand on that?  

The intention of this question was to elicit the opinions of each of 

the interviewees to the author’s accepted definition of predatory 

lending and to elicit different opinions and the reasoning behind 

them. 

2. What is your involvement with older citizens? 

This was asked to obtain general background information to assist 

the researcher in evaluating the responses of the participants. 

3. How long have you been involved with this group? 

The same reason as Question #2 

4. Do you feel that seniors rely too heavily on expert advice in their daily 

lives? 

Some sources evaluated as a part of the literature review indicated 

that senior citizens tend to rely too heavily on so-called “experts.” 

This question was designed to gain expert information to help 

evaluate that position. 

5. Do you believe that society, in general, takes unfair advantage of senior 

citizens?  

a. In what ways? 

The reason for this question was much the same as for Question 

#4. 
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6. Have you witnessed situations in which you believe that a senior citizen 

has been taken unfair advantage of by a mortgage lender?  

a. Can you describe these situations? 

This question was devised to obtain further background 

information for the research project and to allow the researcher to 

gain information needed to evaluate the responses and statements 

of interviewees. 

7. It is generally accepted that as people age, in many cases their mental 

acuity decreases over time. Do you believe that society has an obligation 

to protect these people from exploitation? 

This question was included to learn about the attitudes of the 

interviewees to the concept of protecting citizens from themselves.  

8. Thinking in a financial context, such as borrowing money with a loan 

secured by their home, what would you suggest?  

a. Should the older borrower be able to void a loan?  

b. What about the family or some other person? 

These questions were included to determine the emotional feelings 

of the interviewees about taking control from an older person just 

because someone believes that the senior is making a bad decision. 

This also takes into account the fact that with some decisions 

whose stated purpose is altruistic, there frequently is an 

underlying, self-serving reason that someone is trying to control 

the actions of the senior citizen. 
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9. How would you protect the rights and dignity of an older person who is 

making what seems to you a poor financial choice? 

Same as Question #8 

10. In the securities industry, stockbrokers are required to assess the suitability 

of a particular investment for a customer before purchasing it on the 

client’s behalf. Do you think that people who make or broker mortgage 

loans should be required to evaluate the suitability of a loan to a particular 

borrower? 

The question of suitability determinations appeared fairly often in 

the researcher’s literature review. Based on this, the researcher 

was considering inclusion of this subject in the final policy 

recommendations. The input of subject matter experts was an 

important factor in making the determination of whether or not to 

include this subject as a recommendation. This question also gave 

the interviewees an opening to go beyond the interview questions 

in providing responses. 

11. Currently, independent mortgage brokers do not have an obligation to find 

the best loan for a customer both in terms of cost and meeting the 

borrower’s needs. Should this be changed? 

As in Question #10, this subject appeared fairly often in the 

literature and was being considered for inclusion in the 

recommendations. This question was included for the same reason 
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as Question #10. The question opened the discussion to other 

subjects which were considered. 

12. At this time, independent mortgage brokers have minimal licensing 

requirements and oversight in many states. Should this be changed? 

Again, the question appeared regularly in the literature review and 

the subject was being considered for inclusion in the final 

recommendations. Before making that decision, it was important to 

consider the opinions of subject matter experts. This question was 

also useful in opening up discussion. 

13. Today, many mortgage loans are sold to investors rather than being held 

by banks and others. If a borrower believes that they have been wronged 

by someone in the lending process, their recourse is only against the 

original broker and lender. They cannot sue anyone in an attempt to get a 

mortgage modified because it is held by an investor who has purchased it. 

If a borrower has been defrauded, should a court be able to modify the 

terms of the loan (assignee liability)? 

Again, this subject was being considered for inclusion in the 

recommendations. The input of subject matter experts was helpful 

in making a decision on the inclusion of this topic. As in the 

previous question, this particular question tended to open up the 

discussion to other matters. 

14. Is there anything that you would like to add? 
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This provided one last chance for the interviewee to provide input 

to the process. 

Obtain informed consent 

In compliance with the Policies and Procedures for the Protection of Human 

Subjects Research promulgated by the Institutional Review Board of Utica College, all 

participants were asked to review, sign and return the approved Participant Informed 

Consent agreement outlining the subject of this research project, the procedures to be 

followed and the respondent’s rights as to participation and confidentially. This was done 

in all cases. Appendix B (page 130) is a copy of this document. 

Interviews 

The researcher contacted one subject in person and two by mail to ask for their 

assistance in this project. All subjects consented. Prior to the interview, each person was 

mailed a copy of the Participant Informed Consent document to insure that the person had 

an adequate opportunity to review it. The interview times were set either by telephone or 

e-mail. One-half hour was requested from each participant, realizing that they are busy 

people. The interviewees were very hospitable and helpful. The interviews ran from one-

half hour to about 2-1/4 hours, at the discretion of the subject. 

Two of the interviews were conducted at the subjects’ offices and the third by 

telephone. Each interview opened with a request that the subject sign the informed 

consent form, if they had not already done so, and concur with the provisions of the 

agreement. Next, the subject was briefed on the format of the interviews, stressing that 

this was an information-gathering session and that, if they thought that it was important 

to go beyond the prepared questions, to please do so. After this introduction, the 
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interview began with the writer’s definition of “predatory lending” and then moved 

through the questionnaire, taking each question in turn. In each case, the discussion went 

well beyond the scope of the questions. The researcher took handwritten notes during the 

interview. 

Post-interview 

Summarization of interview 

As soon as possible after the interview, the researcher used Microsoft Word to 

compose a set of notes by summarizing the responses of each interviewee while the 

conversation was still fresh in his mind. These were made using the format of the 

interview form. As a part of this summarization, each interviewee was assigned a four 

digit random number to preserve confidentiality as outlined in the Participant Informed 

Consent document. 

Telephone contact 

 The researcher asked for, and was granted, permission from each of the 

interviewees to contact them during the remainder of the research project. To date, this 

has not been necessary. 

Development of recommendations 

The majority of the literature review was completed before the subject matter 

interviews were conducted. At the conclusion of the entire information gathering process, 

the researcher compiled a list of possible public policy recommendations to be included 

in this research project. This was winnowed down to the seven topics discussed in the 

recommendations. 
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Interview Results 

The following is a brief synopsis of each interview that was conducted. Figure 4 

is a tabular summary of these responses and can be found beginning on page 162. 

Subject 2041 

Subject 2041 is the manager of a mortgage loan office of a large national bank. 

She has worked for this lender for about six years and was formerly employed by a small 

independent loan broker.  

This subject agreed with the stated definition of “predatory lending” and 

emphasized several times that her employer does not engage in this practice and is, in 

fact, very honest and tries to treat borrowers on a fair and equitable basis. The company 

formerly was a major participant in the subprime lending market, but has significantly 

reduced its participation in the recent past.  

The subject expressed concern about victimizing older people and stated that the 

reverse mortgage department of her employer’s business tried very hard to make sure that 

potential borrowers understood what they were doing and had the mental capabilities to 

enter into this type of transaction as informed consumers. Her office uses a specific 

escrow company to close these types of loans because the escrow officer takes his 

responsibility of determining the abilities and competency of customers very seriously 

and will not close loans if he feels that the older consumer does not clearly understand the 

impacts of the transaction.  

The subject has had limited contact with senior citizens outside of the ordinary 

course of business. 
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Although this subject has had little experience with people who defraud seniors, 

she believed that if someone attempted to defraud this group, they should be “thrown in 

jail.” 

This participant firmly believes that independent loan brokers have no place in the 

lending industry as it is today as all lending should be directly by lenders without anyone 

in the middle. She discussed some of the tactics and rationales employed by unscrupulous 

mortgage loan brokers who believe that their primary concern should be making money 

for themselves and that customers are responsible for their own actions. She related 

comments that she had heard such as “fleecing the unsuspecting borrower bothers me – 

all the way to the bank” or “they signed it, didn’t they?” The subject also discussed 

tactics utilized to mislead borrowers as to the true nature of the loan for which they were 

applying such as covering up parts of documents that disclosed high origination charges 

(points) so that the customer could not see the disclosure of these charges. Brokers 

frequently added “overage” or high fees for minimal or non-existent services. 

Subject feels that, if brokers cannot be eliminated, they should be regulated. 

Although she is not strongly supportive of universal licensing, she sees it as a way to 

insure the minimum competency of brokers and way of controlling their actions. 

Subject did not support the concept of “assignee liability.” She felt strongly that 

many subprime borrowers were not much more than “scam artists” in that they incurred 

debts without any intention of paying them and frequently lied on their loan applications. 

This made them no different than predatory lenders and she felt that they should be 

treated the same as anyone who tries to defraud any other citizen. This recasts the 

stereotype of the “little old lady,” “hobbling” into the office to sign the documents of a 
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predatory loan that will eventually drive her from her home. Why should investors have 

to pay to protect these people? Subject agreed that suitability determinations and 

licensing of brokers would mitigate this problem. Subject stated that most things in this 

industry are not clear-cut.  

Subject 3781 

Subject 3781 is the director of a state agency that deals with senior issues in a 

large state. She was appointed to this position by the state governor six years ago. Before 

that she was the executive director of a regional agency that works with the same 

population.  

From her position, she is very clear in her belief that our society frequently 

abuses, mistreats, and otherwise takes unfair advantage of older citizens. This includes 

financial exploitation, physical and psychological abuse, ageism and just about anything 

else that one can imagine. People are reluctant to “interfere” in the lives of older citizens 

and sometimes we tend to dismiss their complaints or objections. From a public agency 

point-of-view, we have very clear rules with regard to children. If there is an abusive or 

neglectful home, Child Protective Services removes the child from that situation and 

places them in either a foster home or in a living center. Frequently, these options are not 

available to older citizens. There is often nowhere to relocate them short of turning them 

onto the streets as a homeless person. 

Protecting older Americans is difficult in today’s political climate. Although there 

have been a number of policy recommendations suggested to various legislative groups, 

it has been very difficult to get them enacted. Each time an issue is raised that might limit 

or interfere with the activities of various special interest groups, a groundswell of 
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opposition arises. This subject was amazed at the political clout held by the banking and 

insurance industries as she learned working with a state legislature. As the nation 

continues to become increasingly gray, the situation will worsen. This growing group of 

citizens will be competing for the resources of a group whose size is decreasing—middle-

age American working taxpayers. The determining factor may be the willingness of 

seniors to advocate for themselves and push to get policies beneficial to them enacted. 

Education is an important element of attempting to control the exploitation of this 

group by making them more informed consumers. The current crop of older Americans 

can be reached through faith-based programs, senior centers and various industry-

sponsored programs. The means of communicating this information to baby boomers, 

who are becoming the new senior citizens, is not clear at this time. 

Loan originators should be required to show and explain the differences in loans 

that are available to customers. The creation of a software system is advisable, such as 

the one now available to help Medicare Part D (drug program) participants make good 

choices by helping them to see the differences in the various plans available when applied 

to their exact circumstances—geographic locale, prescription medications, etc. If this can 

be done with Medicare Part D, why not with mortgages? 

Subject 3781 concluded the interview by strongly stating that, because we license 

hairdressers who, for the most part can only create a temporary inconvenience for a 

customer by “botching” a job, we certainly should be licensing mortgage broker where 

decisions can create life-changing consequences. 
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The researcher noted that this subject seemed to be quite biased toward protecting 

senior citizens, potentially to the detriment of the lending industry. This will be discussed 

further in a subsequent section of this paper. 

Subject 9536 

Subject 9536 is the executive director of a multi-faceted non-profit agency located 

in Eastern Pennsylvania. He is a self-proclaimed “liberal” advocate for fair housing 

policies for people of color and the economically disadvantaged. Although his experience 

specifically with older Americans is limited, he has over 20 years of experience dealing 

with subprime and predatory lenders. He is a former board member of the National 

Community Reinvestment Coalition (NCRC), a 600-member national group that works to 

insure that the economically disadvantaged are treated fairly by the financial community. 

His involvement with the Coalition has provided him the opportunity to appear before 

various committees of the United States Congress, the State of Pennsylvania, and 

numerous regulatory agencies at the national, state, and local levels. He has participated 

in a number of group meetings with the likes of Alan Greenspan, Ben Bernanke, and the 

Chairperson of the FDIC, as well as other officials from the public and private sectors.  

Contrary to the views expressed by the previous interviewees, Subject 9536 

strongly believes that older Americans are a privileged class in our society, particularly as 

compared with the groups with whom he works. He claims that he has seen little 

mistreatment of older borrowers by the financial community. He believes that society 

does not take significant advantage of seniors and, if anything, there are too many 

safeguards already in place. 
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When the subject turned to “suitability,” this subject took a much harder tack, 

firmly believing that this type of process was critical to improving the lending situation 

for many people. He related a time several years ago when he, with other representatives 

of the NCRC worked with industry representatives on a taskforce to address this problem. 

He related that this group held many meetings and on a number of occasions it seemed as 

though the group would come to some sort of acceptable compromise, but, something 

always came up that was a “deal breaker.” Consequently, the matter was never resolved. 

When the researcher inquired about the concept of imposing a fiduciary duty to 

the borrower, the subject made his feelings clear, “Absolutely!” As it is now, brokers can 

do whatever they want with respect to the borrower. Even though the borrower believes 

that the broker is looking out for the customer’s best interests, some brokers take 

advantage of this perception to fleece the unknowing buyer. 

As regards to the licensing of brokers and loan officers, the subject believes that 

there are few, if any, meaningful controls; hence, they can do pretty much what they 

want. In his experience he has witnessed first-hand the political power of the lending 

industry and mortgage brokers in the United States and their very strong opposition to 

any kind of licensure and regulation. In order to help resolve the current situation, this 

must change. 

This subject has formed the firm opinion that the current mortgage “crisis” in this 

country is caused by the movement of mortgage lending away from banks and other 

financial institutions to private sources of funds. In the past, these institutions had a 

vested interest in making good loans, so their underwriting standards tended to be very 

high. Currently, loans are bought and sold, eventually ending up as securities. With this, 
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the risk of loss is spread to many parties, so that most of the participants’ interest is 

getting paid for what they’ve done and moving the risk to someone else. This lack of 

concern can only be remedied by returning to the “old days” of lending where banks were 

the direct lenders and only loaned money to people with nearly flawless credit. This 

subject would like to see an end to securitization. 

Although other housing advocates oppose federal preemption of state lending 

laws, Subject 9536 prefers just the opposite approach. When probed as to why he feels 

that way, he declared that the Pennsylvania state legislature was so inept and uninterested 

in this problem that the likelihood of anything meaningful being accomplished at the state 

level was nil. He would prefer to take his chances with federal laws and enforcement; 

therefore, he supports strong legislation and enforcement at the federal level. 

This subject varies with some of the other consumer advocates in that he 

understands the reasons given by industry representatives for justifying prepayment 

penalties. Supporters of these penalties say that it is more costly to underwrite subprime 

loans than prime loans and that the entire cost cannot be covered by upfront points and 

fees, so lenders rely on higher interest rates to cover these costs. If a borrower pays off a 

loan too soon, the lender has not had sufficient income to fully cover these costs. This 

subject would like to see fees limited to a specific percentage of the loan and only 

applicable during the first 12-18 months of a loan. 
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Discussion of Findings 

Commonalities and differences among interview subjects 

Several of the questions elicited common viewpoints among the interview 

subjects: 

• The definition of predatory lending adopted by the National Low Income Housing 

Coalition (see page 3) and embraced by this author is appropriate.  

• Society has an obligation to protect those with diminished capacity, although, 

they disagree as to appropriate protections. 

• It should be incumbent on mortgage lenders and brokers to determine the 

suitability of a specific loan for each prospective borrower. 

• A mortgage broker should be required to act in the best interests of borrowers and 

be required, if possible, to find an appropriate loan for the borrower’s 

circumstances. 

• Mortgage brokers (but not employees of regulated institutions such as banks and 

credit unions) should be regulated or licensed by some government regulatory 

agency—either federal or state. 

Two questions on which the subjects disagreed are: 

• Does society, in general, take unfair advantage of older Americans? 

• Should assignee liability apply to securitized mortgages? With this, investors in 

the secondary investment market would, in some cases, be responsible for the 

torts of lenders and brokers. 
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 Conclusions 

This research had the following objectives, all of which were accomplished 

during the project: 

1. To determine if there is a need to identify and regulate mortgage brokers. 

2. To determine the type of regulations and controls, if any, that would be 

adequate to define an appropriate relationship between a broker and a 

client. 

3. To recommend ways to reduce the public’s susceptibility to predatory 

loans. 

4. To determine whether the current redress available to victims of predatory 

practices is adequate and, if not, recommend systemic improvements in 

this area. 

The parameters of the study required that any recommendations presented must 

consider the impact of their implementation on the cost and availability of mortgage 

funding. Each of these objectives will be discussed in turn.  

Several broad conclusions can be drawn from this research: 

• Predatory home mortgage lending victimizing older Americans is 

prevalent. 

• The impact of being victimized by these practices can be devastating to 

the victim, sometimes forcing an extreme degradation of their lifestyle. 

• Without some type of control, predatory lending practices victimizing 

senior citizens will continue to grow with the aging of our population. 
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• There are several steps that can and should be implemented within the 

United States financial industry to check the growth of this predatory 

practice. 

The research questions and policy recommendations 

The term “perfect storm,” as used in the title of this paper accurately describes the 

state of home equity lending to older Americans. Many and varied forces have these 

citizens “in their sights” and are ready, willing and able to exploit any advantages that 

they may have. On one hand, we have a well-versed group of financial professionals, 

dealing with a complex and often mysterious subject, with many tools at their disposal. 

On the other hand, we have a group who, in many cases, are dealing with a subject that is 

foreign to them and who may have a diminished mental capacity. These people are easy 

prey for predators. Clearly the principle of “caveat emptor” is not appropriate for this 

group. They need and deserve better.  

It is not difficult to “shoot from the hip” when proposing remedies for this 

problem. However, it is important that we consider several realities. First, no one knows 

the true magnitude of the problem. Secondly, we cannot completely stop the problem; 

much like society can’t completely fix any of its other ills. They can only be brought 

under reasonable control. Third, any restrictions placed on the industry must consider 

their impact on the availability of credit to American consumers both on an individual 

basis and the national economy as a whole.  

It seems obvious to this writer that, because much of the financial industry, such 

as banks, thrifts, and credit unions are already subject to close scrutiny by federal and, in 

some cases, state regulatory agencies, the problem lies predominately with independent 
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mortgage brokers, not the institutions mentioned above. Within the brokerage industry, it 

seems likely that there are many individuals who provide a valuable service and treat 

their customers in a fair and responsible manner. Any restrictions or other changes should 

not be aimed at either of these groups, but at the problem population. Identifying this 

group is, however, easier said than done.  

Given the researcher’s in-depth literature review and the opinions expressed by 

the interview subjects, the only thing that is clear is that there is a diversity of viewpoints 

and attitudes regarding this issue. These differences appear to be a function of the writer 

or subject’s relationship to the mortgage lending industry and political persuasions. It is 

fair to suppose that a portion of these groups would agree with the recommendations 

delineated below and others would strongly disagree. Understanding the range of 

opinions was, however, critical to development of these proposals. 

The specific questions that were addressed by this research are as follows— 

1. Is there a need to identify and regulate mortgage brokers? 

The research determined that the regulation of independent mortgage brokers 

(those not employed by a federally regulated entity such as a bank) is the responsibility of 

the individual states. While some states appear to do an adequate job in this area, the 

effectiveness of this oversight is spotty, at best. Some states have minimal regulation 

while others have none. There are many anecdotal “horror stories” of unsuspecting 

homeowners being ridden over in a roughshod manner. Because a home purchase is 

frequently the largest financial transaction that a person will make in their lifetime, the 

industry needs oversight to protect consumers from exploitation. 
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 We know that, although there are “bad” attorneys, physicians and accountants, 

the vast majority are ethical practitioners trying to do the best job that they know how. 

One of the ways that we separate the “good guys” from the “bad guys” is through a state 

system of licensing and regulating individual practitioners. Although there are always 

exceptions, this type of system seems to work well monitoring the professions and 

addressing problems as they occur. Mortgage brokers and other loan originators affect 

citizens at least as much as do stockbrokers, real estate brokers, and other professionals. 

The latter groups are licensed by the individual states, must meet minimum educational 

requirements, pass a qualifying examination, meet continuing education requirements, 

follow specific guidelines, and are subject to disciplinary action if they deviate from the 

rules.  

One interview subject observed that, “It is more difficult to qualify for a license as 

a beautician than as a mortgage broker.” Clearly, there is more societal risk with 

fraudulent mortgage brokers than with bad hairdressers. This situation should be 

remedied by implementing an effective licensing and oversight function by the individual 

states modeled on the mechanisms in place for regulating other professionals.  

2. Are additional regulation and controls needed to adequately define an 

appropriate relationship between a broker and a client? 

As shown in Table 1 (page 149), more than one-half of borrowers believe that 

mortgage brokers or loan officers are working in their best interest when originating a 

loan. This currently is not the case, as the broker has a fiduciary duty to no one and has 

the option of considering only personal gain. This should be changed by establishing the 

expectation that a broker have a fiduciary duty to act in the borrower’s best interest. 
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Contrary to the claims of some industry representatives, this does not require that the 

broker perform an extensive search to obtain the absolute “best” loan which could 

possibly be found, but that the broker makes a reasonable attempt to find a loan that “fits” 

with the borrower’s situation. Legislation should be enacted that clearly defines this 

relationship and is applicable across the mortgage lending industry. 

3. Are additional steps needed to reduce the public’s susceptibility to  

predatory loans? 

There are several actions that can be implemented to help provide additional 

protections: 

3a. Repeal federal preemption of state laws and regulations. 

National banks, credit unions and other federally chartered financial institutions 

are not subject to state control because the federal government has preempted the 

authority of the states, preventing them from exercising any control over these entities. 

The banking and private mortgage industries are actively lobbying for federal preemption 

of all state and local regulation of their industries. Their espoused reasoning is that it 

would be unduly difficult to operate when each state has its own laws and regulations. 

These industries contend that this type of patchwork regulation would add to their 

expense (and consequently be passed on to the borrower). It would also increase the 

reluctance of lenders to operate in some states, thereby reducing the credit available to 

subprime groups. The industry was successful in the case of H.R. 3915 which, as drafted, 

would expand federal preemption. This action is supported by the Bush Administration. 

This writer believes that this action is beneficial only to the industry and detrimental to 

individual consumers. This moves the borrower’s legal recourse from a local level to the 
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federal level. With this transfer of enforcement responsibility, consumers are sure to be 

disadvantaged if, for no other reason than the time, expense and distance involved to 

obtain assistance. It is unlikely that the older victim is going to get much meaningful 

assistance at the federal level. Victims would be more likely to receive help through the 

local law enforcement and judicial systems. State laws are also much more likely to be 

responsive to the needs of the citizenry than are federal laws. Just like the trucking, 

agriculture, and many other industries, the lending industry should not be accorded a 

special status. As for the differences in state laws, we are an international society. 

Physicians, lawyers and accountants seem be perfectly capable of dealing with these 

different governmental laws and regulations on a daily basis. We have the Uniform 

Commercial Code, the Uniform Building Code and other mechanisms to resolve these 

problems when they occur and these seem to work well. The writer recommends the 

repeal of federal preemptions of state laws and regulations in this area. 

3b. Increased simplicity/ transparency 

Anyone who has ever obtained a mortgage probably felt overwhelmed by the 

amount of documentation presented at closing. The paperwork may exceed one inch 

thickness and the borrower generally feels pressured to sign the documents so that the 

transaction can be completed and everyone can go home. The contracts and agreements 

are written by lawyers and are impossible for an unsophisticated person to understand, 

even if all the time needed to accomplish this task was available. Some speculate that 

many documents are purposely made complex in order to confuse the borrower.  

New York Times writer Bob Tedeschi (2007) quotes an executive at a Manhattan 

mortgage company who says, “The truth-in-lending document has always been notorious 
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for confusing people.” He goes on to note that a broker’s job would be much easier with 

simplification but he doubts that it is possible to design a disclosure form that satisfies 

everyone. Thomas Pinkowish, the president of a mortgage-industry consultancy notes 

that, “A simplified disclosure may not help, because it gives borrowers less information.” 

In today’s complex market, he believes that increasing the standards for licensing loan 

officers offers a better option to improve the lending business.  

A number of provisions of a loan need to be clearly communicated to the 

borrower. These include: 

• All fees associated with the loan. 

• Payments between participants in the financing or closing process, without 

regard for whether they are paid within or outside of escrow, clearly 

identifying the payer, the recipient, amount, and reason for the payment.  

• Yield spread premiums, “overage” fees, and other charges and services 

made as a part of the process. These should clearly identify the payer, the 

recipient, the amount, and the reason for the payment. 

• In the case of a variable interest rate loan, the likelihood of future rate 

changes and the potential worst-case effect of these on the borrower. 

• The estimated real estate taxes and insurance costs of occupying the home. 

• The amounts and conditions of prepayment penalties. 

• Insurance costs included in the loan.  

The writer recommends that this matter be addressed jointly by both industry and 

regulatory officials with the goal of developing clearer, simpler, and more easily 

understood loan disclosure documents.  
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3c. Suitability determinations 

In the last few years, the concept of “suitability” has been discussed among 

consumer advocates, Congressional staff members, state legislators, lenders and other 

interested parties as a way to control predatory lending. A suitability standard would 

require that lenders and mortgage brokers make a determination that a particular loan is 

appropriate for a potential borrower. This would require consideration of the borrower’s 

ability to repay the loan, financial circumstances, and the reason for the proposed loan. 

This concept has been proposed based on the suitability requirements in place in 

the investment industry, under which a stockbroker is required to make the determination 

that a specific investment is “suitable” for a particular investor, given the client’s age, 

financial circumstances, and individual needs. Proponents of suitability requirements in 

the lending industry have proposed that some of the elements for a suitability policy 

would include: 

• Borrower’s financial circumstances such as employment, income level, 

debt level and other sources of income. 

• The borrower’s ability to repay the loan considering all housing costs such 

as insurance and taxes, in addition to the monthly principal and interest 

payment. These would be considered assuming that any variable interest 

rates had indexed to their maximum level. 

• Requiring that any refinancing of a home loan provide a net tangible 

benefit to the customer and providing a definition of this term.  

• Excluding the equity in the home as a source of repayment for a loan. 
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• Prohibiting the practice of steering borrowers to higher cost loans when 

they could ordinarily qualify for a less expensive product. 

Detractors counter that making suitability determinations for investors is much 

less difficult than making requirements for home loans. They express concerns that 

lenders and brokers could be subject to uncontrollable risks because they would be 

dealing with multi-factor situations where it would be impossible to have “bright-line” 

tests for making these determinations. The point has also been advanced that this would 

be an unfair, paternalistic intrusion into the rights of individual borrowers (Kane, 2006). 

This writer recalls instances when he has applied for a home mortgage loan. Even 

though he has very good credit, he has been asked to provide documentation of income, 

has had his other assets and obligations scrutinized by a loan officer and has been 

required to keep his housing costs below a specific percentage of income. This is the 

general case for prime lending. The situation with subprime lending is to potentially 

overlook all these factors for a prospective borrower who already has credit problems or 

can’t otherwise qualify for a prime loan. The result is that a prime lender is limited to 

situations where neither the lender nor the borrower is likely to be in financial jeopardy 

because of a loan. No one seems to care what happens with the subprime borrower. This 

is a topsy-turvy situation where “good is bad” and “bad is good” in Alice in Wonderland 

fashion. It simply cries out for resolution. Just as the securities industry has been able to 

evolve practices that are considered as “good faith” suitability determinations, the lending 

industry should certainly be required to do the same. The writer recommends that this 

matter be addressed jointly by both industry and regulatory officials, together with other 
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interested parties, with a goal of developing realistic suitability standards for use by the 

mortgage lending industry. 

3d. Consumer education 

This presents a difficult situation. It is likely that the more a borrower knows 

about the ins-and-outs of mortgage lending, the more likely they will be able to avoid 

being a victim of predatory lending. But, if life were that simple, there would be an “easy 

button” to solve the predatory lending problem. Problems arise in several areas: 

• Consumers sometimes do not possess the level of understanding needed to 

comprehend the mortgage process, which most borrowers will attest to as 

being complicated.  

• Experience tells us that, in the vast majority of real estate transactions, 

everyone goes to the closing table and dutifully signs each document in 

turn as instructed by the closing agent, having absolutely no idea of what 

is being signed. 

• Many people simply don’t want to know. It is true that you can lead a 

horse to water, but you can’t make it drink. No matter what happens in our 

society, this is probably not going to change.  

Like the securities industry we can provide many and varying opportunities for 

people to acquire knowledge; but, in the long run, it almost becomes society’s 

responsibility to protect its members from themselves. This logic is similar to seat belt 

laws. There are numerous, overwhelming statistics that show us that a driver is much less 

likely to be seriously injured or killed if wearing a seat belt at the time of an accident. 

Generally, if one chooses not to wear a seat belt, they are ignoring these studies and 
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risking only their own, and perhaps their family’s, well-being, not that of a tree or the 

driver of another vehicle. Yet society has chosen to create and enforce seat belt laws to 

protect people from their own ignorance, apathy, or lack of reasoning ability.  

Legislation or regulations should be enacted that define and require that a 

potential borrower be at least strongly encouraged, if not required, to participate in an 

educational program prior to obtaining a mortgage loan. This requirement could be 

waived in the case of significant previous experience or education, so that a potential 

borrower is not required to waste time or participate in multiple training sessions. 

4. Do victims of predatory lending have adequate redress available to  

them if they fall victim to predatory lending practices?   

At present, victims of predatory or other types of illegal lending are only entitled 

to redress from the original mortgage broker and lender. Frequently, before a borrower 

has learned that they have been victimized, these people have closed up shop and moved 

on to victimize other people. The victims are prevented from pursuing any subsequent 

owners of the debt in question.  The pro-consumer advocates and the pro-industry 

advocates have diametrically opposed viewpoints on this subject. Consumer advocates 

believe that, if there were assignee liability, investor pressure would induce lenders to 

“clean up their act.” Industry advocates contend that allowing consumers to have 

recourse against mortgage pool investors would “dry up” funding for subprime 

mortgages. This argument is somewhat compelling. When one considers very large 

pension plans, such as CalPers (the State of California Public Employees Retirement 

System), it is impossible to conceive of a situation in which they would participate in a 

market where they were subject to consumer lawsuits for torts committed by others. This 
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would dry up the market by excluding a major source of mortgage funds. Given that the 

great majority of lenders are legitimate, with only a small percentage being “bad apples,” 

a more moderate approach would be appropriate. As this author has stated, it is likely that 

implementing more stringent licensing and regulatory requirements as well as 

implementing suitability standards, and perhaps imposing some reasonable bonding 

requirements on originators (certainly more than the minimum $10,000 required in some 

states), will obviate the need for this type of recourse. If these changes do not help, this 

subject can be revisited in the future.  

The writer believes that the recommendations delineated above should be 

implemented in the near future. In today’s political climate, the likelihood of seeing a 

significant change in the consumer-protection aspects of federal or state legislation is 

probably low. As discovered by some of the research subjects, the banking and insurance 

industries are extremely powerful. Implementing changes that negatively impact them is 

unlikely, no matter what the benefit might be to consumers. At some time in the future, 

our country’s leaders may move from their current polarized positions to a situation 

where the needs of the “average Joe” are the basis for governmental decisions and 

actions. 

As the subprime mortgage “crisis” continues, restrictive legislation continues to 

be introduced in Congress. As has happened with earlier legislation (i.e., HOEPA) the 

requirements for applicability of the proposals tend to exclude the vast majority of 

mortgages from their provisions. The net result is a significant amount of posturing and 

trying to look good to the constituency while little is actually accomplished.  
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Alternative explanations for the findings 

It is simply market forces at work 

The researcher has concluded that, in his opinion, the proliferation of predatory 

lending practices is essentially a function of lender greed or the lack of regard for others 

in the race to make money. An alternative viewpoint would be that there is really no such 

thing as a predatory loan that is devoid of any benefit for the borrower. Writers such as 

Jack Guttentag, who has been quoted several times in this paper, would likely contend 

that all loans must be beneficial or a borrower would not accept a loan. Loan charges and 

interest rates simply reflect the laws of supply and demand for credit and are a function of 

credit risk. Lenders, who some call “predatory,” are simply making credit available to 

those with less than perfect credit and, in fact, doing them a service. Although this author 

disagrees, this is a plausible explanation for contemporary lending practices and is, in 

fact, embraced by a number of people, many of whom are as qualified as Dr. Guttentag.  

Caveat emptor 

This would encompass the sentiments of the mortgage broker discussed by 

Subject 2041, John D. Hawke, Jack Guttentag, and others who would probably tend to 

agree that this is a free country and people are free to make their own decisions, whether 

the outcome is good or bad for them. The onus is on them to sort out the situation and 

make their own evaluation of alternatives, make their own decisions, and live with the 

consequences of these choices. 
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Impact of the study on the body of knowledge 

Much of the writings on this subject reflect the political philosophy of the authors 

and tend to embrace extreme positions. This study takes what might be called a “middle –

of-the-road” position. This entails the belief that extreme positions are neither practical, 

necessary, nor likely to be implemented.  

Strengths, weaknesses, and limitations of the study. 

Strengths 

There are two primary strengths of this study: 

• An extensive literature review was conducted as a part of the project. 

Nearly three times as many references were reviewed for inclusion in the 

literature review as were actually utilized. 

• The interviewees who participated in the study were very well qualified 

and experienced in their respective fields of expertise, providing excellent 

insight into the industry, the practice of predatory lending, and 

characteristics of the senior population. 

Weaknesses 

The potential weakness of the study was the biases of the interview subjects. Each 

has a strong belief in their individual opinions of the subject matter. One subject, number 

3781, appeared to be strongly biased in favor of seniors. This was clear from her basic 

viewpoint that seniors were “the victim” in many situations, many people attempt to take 

unfair advantage of seniors, and there is little hope that this situation will change. This 

point of view is understandable given the fact that she has spent her career advocating for 
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older Americans. This weakness was mitigated by the fact that the individual 

interviewees were selected because of their expertise in a specific area with the 

knowledge and hope that some of their viewpoints would conflict. In addition, the depth 

of the literature review helped keep the positions of the interviewees in context.  

Limitations 

The small number of interviewees could be viewed as a limitation of the research 

conducted. This was mitigated by both the “high-quality” of the interview subjects and 

the depth of the literature review.  

Roadblocks to implementation—H.R. 3915 

The inability of governmental bodies to agree on a series of questions seems to 

have brought meaningful reform to a halt. These questions, which need to be addressed 

sequentially, are: 

• Are there problems with predatory lending in this nation? 

• If so, is it a governmental responsibility to address the problems? 

• If so, what remedies need to be implemented? 

The story of H.R. 3915 provides insight to the positions of many of the groups 

throughout the nation that have significant influence on the legislative process and 

political power within the United States Congress and Executive branches of the federal 

government. The diametrically opposing viewpoints among these “players” make it 

difficult for meaningful legislation to be enacted. The researcher believes that 

understanding the current political situation regarding legislative initiatives in the same 

vein, puts the results and recommendations of this project, which seem rather simple and 

obvious, into the context of the “real world,” where they may never be adopted. Similar 
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bills have been introduced in the Senate, but the writer believes that it would be 

redundant to review that legislation where the support and opposition would be 

substantially the same.  

On November 15, 2007, the United States House of Representatives passed H.R. 

3915, The Mortgage Reform and Anti-Predatory Lending Act by a vote of 291 to 127, 

sending the bill to the United States Senate where it has been referred to the Committee 

on Banking, Housing and Urban Affairs. An outline of the provisions of the bill can be 

seen in Appendix E (page 145). At the date of this writing, the bill remains in committee. 

Although this bill is not likely to be passed by the Senate and signed into law by the 

President, a brief review of the opinions of various groups that were prepared in response 

to the House bill is instructive because it shows the strength and diversity of opinions on 

this subject.  

No one seems to be satisfied with the bill as passed by the House. Opinions are in 

one of two camps, with opposing points of view. Either the bill is too weak or the bill is 

too strong. The former groups don’t feel that the legislation goes far enough in regulating 

the mortgage finance industry, while the latter finds the bill’s provisions onerous and a 

threat to both the industry and availability of credit to subprime borrowers. Few, if any, 

groups appear to fully support the legislation passed by the House of Representatives. 

Surprisingly, some groups, such as AARP, have not taken a public position on this bill. 

The following list identifies some of the parties involved and their respective comments. 

It is not intended to be comprehensive, but to give a “flavor” of the two viewpoints. 
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“The bill is too weak!” 

Opponents of the bill, who feel that the bill is too limited in scope and contains 

other provisions that make consumer protections impotent, include groups such as: 

• Center for Responsible Lending (2007). The Center supports the principle 

of this legislation although they believe that both the damage provisions 

related to originators and the limited assignee liability provisions are 

inadequate. 

• AFL-CIO (Samuel, 2007). This group would like to see additional 

enforcement provisions and remedies, greater sanctions to discourage 

steering and additional liability assigned to purchasers in the secondary 

market. 

• National Consumer Law Center (Cohen & Saunders, 2007). The writers 

believe that the bill as passed “renders the promise of these key 

protections an illusion.”  The protections to which they are referring are 

“No meaningful remedies” and they oppose federal preemption. 

• National Association for the Advancement of Colored People (Shelton, 

2007). The NAACP feels that the bill has inadequate standards for loan 

originators, and should include tougher penalties for violators and stronger 

remedies for victims. They also oppose federal preemption of state laws 

and regulations. 

“The bill is too strong!” 

Opponents, who believe that the bill’s requirements are far too onerous, include 

groups such as: 
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• California Mortgage Brokers Association (Ogilvie & Smith, 2007). They 

object to the prohibition of “yield spread premiums” that they contend 

“help a borrower finance fees and closing costs and to ensure a level 

playing field for all mortgage distribution channels.” In addition, they 

oppose a provision of the legislation that would reduce the point and fee 

calculation used for making the determination that a loan is a “high cost 

loan” under HOEPA from 8 to 5 percent and included prepayment 

penalties, yield spread premiums and most bona-fide discount points into 

the calculation, thereby making more loans subject to HOEPA’s 

provisions for such loans. 

• Mortgage Bankers Association (The Mortgage Reform, 2007). The 

association dislikes what it refers to as the “soft suitability” or making a 

determination as to the suitability of a particular loan to a specific 

customer. They strongly condemn the lack of provisions in the bill to 

preempt state laws totally in the area of mortgage lending. Kurt 

Pfotenhaer, Senior Vice President of Government Affairs and Public 

Policy of the Association, states that, without this type of provision, his 

organization will continue to oppose the bill.  

• The Heritage Foundation (Utt, 2007). Mr. Utt, a senior research fellow at 

the Foundation, vigorously opposes provisions charging originators with 

the duty of diligently attempting to find the best loan possible for a 

borrower based on their specific circumstances. He also objects to 

requirements that the originator make a good faith determination that the 
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borrower has the reasonable ability to repay the loan, including the related 

insurance and taxes. Similarly, he objects to the requirements that the 

originator make a determination that the borrower will receive a net 

tangible benefit for a refinance loan. He contends that, were this 

legislation enacted into law, lenders would only lend to prime borrowers 

and that the credit market for subprime borrowers would simply dry up. 

• Securities Industry and Financial Markets Association (DeFife & Hunt, 

2007). This group objects to a number of provisions of the bill as passed 

by the House of Representatives, including: 

o Failure to preempt state laws 

o Definition of “high-cost” loans under HOEPA 

o Size of loans qualifying for the bill’s “safe harbor” provisions 

o Elimination of mandatory arbitration 

o Terms of the statute of limitations set by the legislation 
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President George W. Bush 

President George W. Bush, through the Office of Management and Budget, has 

taken exception to several of the provisions of this bill. The Administration opposes 

provisions that could “overly constrict” the primary and secondary markets for mortgage 

finance, including imposition of underwriting standards, assignee liability provisions, and 

subjective obligations for mortgage lender. The stated reason for this opposition is that 

this bill could cause a drop in home mortgage originations and restrict home ownership. 

The President’s stated position is that the mortgage origination process should be subject 

to only national regulation and preempts state legislation which creates “...the potential 

for the states to create a patchwork of different legal regimes.”  The Administration does 

support simplified disclosure to consumers, greater focus on deceptive and unfair lending 

practices, enhanced education and training and oversight of loan originators (Executive 

Office of the President; Office of Management and Budget, 2007). 

Political influence of the lending industry-proposed changes to Reg Z 

In December 2007, the Federal Reserve Bank proposed new tighter standards for 

exotic and high-cost mortgages available to subprime borrowers. These would be 

implemented through modifications to the Bank’s Truth in Lending Regulation Z (Reg 

Z). Public comments were invited through April 8, 2008, which elicited familiar and 

predictable responses. The Fed was deluged with over 5,000 comments, primarily from 

mortgage lenders. A common criticism is that the proposed rules would increase lending 

costs, which would be passed on to borrowers and potentially expose lenders to more 

lawsuits. The net result, according to many of the respondents, is that lenders would be 

less likely to make loans to creditworthy homebuyers. 



  

 109    

As proposed, these changes would reduce the threshold interest rate at which 

HOEPA laws and related regulations become effective from the current rate of eight 

percentage points above Treasury rates for obligations with a similar term to three 

percentage points.  

These modifications have been opposed by the American Bankers Association, 

the Mortgage Bankers Association, the Independent Community Bankers of American, 

the National Association of Home Builders, and the National Association of Realtors. In 

a recent speech to the National Association of Hispanic Real Estate Professionals, 

Randall S. Kroszner, a Fed governor and co-author of the proposal, suggested that the 

current proposal was too far-reaching and that, perhaps, it should be narrowed. (Labaton, 

2008). 

Labaton’s article goes on with a predictable quote from Kathleen E. Keest, a 

former regulator now associated with the Center for Responsible Lending: 

The Fed has accurately diagnosed that this is a brain tumor and responded by 

prescribing an aspirin. In the industry, there is a fair amount of denial. They just 

don’t get it. There is a calamity within the industry, and they don’t have a new 

script yet, so they rely on the old script, which is that regulation will raise costs. 

A phrase from a hymn by Sydney B. Carter (1963), based on a 19th century 

Shaker tune, seems to capture the flavor of the current political wrangling— 

“...and the dance went on.”  
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Summary 

The problem being addressed 

Older Americans frequently have little, if any, debt on their homes. They face 

increasing living costs and, frequently, high medical expenses and deteriorating housing 

that requires repair, without an increase in their incomes. At the same time, the value of 

their homes has increased significantly leaving them “house rich and cash poor.” Many 

have a declining capacity to deal with financial matters. The concurrence of these factors 

creates an opportunity for unscrupulous predatory lenders to exploit their situation with 

high cost mortgage loans that leave the borrower worse off and can threaten loss of the 

home through “...the practice of convincing borrowers to agree to unfair and abusive loan 

terms” (InvestorDictionary.com, 2006c). Overall, predatory lending encompasses many 

different practices, all of which can greatly benefit the lender at the expense of the 

borrower. In the extreme, the borrower pays a significant amount of money to the lender 

only to eventually lose the house in foreclosure. 

The literature 

There is a considerable amount of literature on the subject, representing many 

diverse points of view. The disagreement begins with attempting to define the term 

“predatory lending,” identifying the characteristics of this practice, and magnitude, if any, 

of the problem. Until there is a common agreement as to the attributes of the practice, it is 

difficult to determine its scope, and impossible to determine what remedies, if any, need 

to be instituted. These constitute the fundamental issues of the problem. 

Industry representatives adamantly maintain that their industry is already over-

regulated and that additional constraints will result in a significant reduction in the 
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availability of mortgage funding. Consumer advocates have a diametrically opposing 

opinion, believing that more stringent regulation is required.  

This research has investigated many aspects of predatory lending practices that 

victimize older Americans. Because of the amount of literature that is available, it is 

virtually impossible to conduct a comprehensive review of this subject. The researcher 

reviewed in excess of 250 sources on the subject, incorporating over 90 in the final paper. 

Major issues 

The major issues involved are fundamental to the question and must be taken in 

order, as each is dependent on the answer to the prior question. They include: 

1. What is the definition of predatory lending? 

2. What is the scope of the problem—if there is a problem? 

3. Are there conditions that need to be improved? 

4. What should those improvements be? 

This researcher recommends six systemic improvements that are needed to reduce 

the negative impact of predatory loans and which can be implemented without a severe 

impact on the availability of mortgage capital to borrowers with less than perfect credit. 

These include: 

• License mortgage brokers and loan officers. 

• Reverse federal preemption of state laws and regulations. 

• Simplify loan disclosures and increase the transparency of 

mortgage transactions. 

• Require that lenders make a suitability determination of a loan to a 

particular borrower. 
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• Establish a fiduciary relationship between the mortgage broker and 

the borrower. 

• Increase consumer education in relevant subjects. 

The researcher has recommended that a determination as to whether legislation 

requiring assignee liability to investors in the secondary market should be delayed until 

the impact of the above recommendations can be determined. 

Future research 

This researcher has recommended that no changes be made at this time to current 

laws that protect investors in the secondary market who invest in bonds backed by 

mortgages from liability for the actions of lenders and brokers. Assuming that the other 

recommendations of this policy paper are implemented, this subject of assignee liability 

should be revisited in a reasonable time (perhaps 2-3 years) to determine the impact of 

the suggested reforms to mortgage lending practices. At that time, the entire matter of 

predatory lending should be re-examined by future research initiatives to determine the 

necessity for enhanced regulation of the industry. 

Final thought 

There is truly “A Perfect Storm” and the “Stage... has been set... for victimizing 

seniors with predatory home equity loans.” Not only has the stage been set, but the 

performance has begun and we are in the middle of Act II. There is a moral imperative to 

protect these victims, many of whom cannot fend for themselves. The issue before our 

country is, “Can the script be rewritten at this time in the face of political gridlock and a 

strenuous, well funded opposition?” Time will tell. 
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Appendix A 

PARTICIPANT INTERVIEW WORKSHEET 

 

Opening statement to be read to interviewees at the beginning of the interview session: 
 

Thank you for participating in this interview, the purpose of which is to help me 
prepare a public policy statement relating to the victimization of older Americans 
by predatory lenders offering home equity loans. This statement will most likely 
be published in a professional journal and made available to public and private 
leaders. I have asked you to participate in this process because of your experience 
and expertise in either the lending industry or professions dealing with older 
citizens.  
 
Although the results of this study will be made public, the confidentiality of the 
responses of all interviewees will be preserved as described in the Participant 
Informed Consent form. 
 
I will be asking a series of questions and would appreciate your frank and honest 
responses. If you wish to expand on specific subjects and introduce new subjects, 
please feel free to do so. You are the expert and I am trying to learn from you. 
To set a point of reference, I have accepted the definition of a “predatory loan” 
adopted by the National Low Income Housing Coalition, as follows: 
 

...An unsuitable loan designed to exploit vulnerable and unsophisticated 
borrowers. All predatory loans are subprime loans; but, not all subprime 
loans are not predatory loans. A predatory loan has one or more of the 
following features: 1) charges more in interest and fees than is required to 
cover the added risk of lending to borrowers with credit imperfections; 2) 
contains abusive terms and conditions that trap borrowers and lead to 
increased indebtedness; 3) does not take into account the borrower’s 
ability to repay the loan; or 4) violates fair lending laws... 
 

If you are or have been employed in the real estate or financial industries, the 
researcher is not concerned with anything that you personally may have done in 
the past or any of your current practices, only your opinions about industry 
practices in general. 

 
Questions: 
 

1. What is your perception of the definition of predatory lending that I just read?  
a. Do you believe that it is fair?  
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b. Can you expand on that?  
2. What is your involvement with older citizens? 
3. How long have you been involved with this group? 
4. Do you feel that seniors rely too heavily on expert advice in their daily lives? 
5. Do you believe that society, in general, takes unfair advantage of senior citizens?  

a. In what ways? 
6. Have you witnessed situations in which you believe that a senior citizen has been 

taken unfair advantage of by a mortgage lender?  
a. Can you describe these situations? 

7. It is generally accepted that as people age, in many cases their mental acuity 
decreases over time. Do you believe that society has an obligation to protect these 
people from exploitation?  

8. Thinking in a financial context, such as borrowing money with a loan secured by 
their home, what would you suggest?  

a. Should the older borrower be able to void a loan?  
b. What about the family or some other person? 

9. How would you protect the rights and dignity of an older person who is making 
what seems to you a poor financial choice? 

10. In the securities industry, stockbrokers are required to assess the suitability of a 
particular investment for a customer before purchasing it on the client’s behalf. 
Do you think that people who make or broker mortgage loans should be required 
to evaluate the suitability of a loan to a particular borrower? 

11. Currently, independent mortgage brokers do not have an obligation to find the 
best loan for a customer both in terms of cost and meeting person’s needs. Should 
this be changed? 

12. At this time, independent mortgage brokers have minimal licensing requirements 
and oversight in many states. Should this be changed? 

13. Today, many mortgage loans are sold to investors rather than being held by banks 
and others. If a borrower believes that he has been wronged by someone in the 
lending process, their recourse is only against the original broker and lender. He 
cannot sue anyone in an attempt to get the mortgage modified because it is held 
by an investor who has purchased it. If a borrower has been defrauded, should a 
court be able to modify the terms of the loan (assignee liability)? 

14. Is there anything that you would like to add? 
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Appendix B 

PARTICIPANT INFORMED CONSENT 

1. Title of the Research Study 
You are invited to participate in a research survey investigating predatory lending 
practices in home equity loans made to older Americans. 
  
2. Basis for Subject Selection 
You are eligible to participate in this study because of your knowledge in the housing, 
financial services or elder service industries. You will be one of about five participants. 
 
3. Purpose of Study 
The purpose of this study is to gain an understanding of the thoughts and 
recommendations of professionals in housing, financial services and elder service 
industry. The information derived from this study will be used to prepare a policy 
recommendation report for public officials and other interested parties suggesting 
additional protections needed, if any, to protect this segment of the population during the 
loan origination process.  
 
4. Procedures 
You will be interviewed by the researcher concerning subjects in which you have 
significant knowledge and expertise. Depending on the individual situation, the interview 
will be conducted either by telephone or in person. The purpose of interviewing you is for 
the researcher to garner information and opinions from you based on your knowledge and 
expertise in dealing with the issues of older Americans. Although the researcher has 
developed a series of subjects to discuss, you will be encouraged to express your opinions 
and add any comments or initiate further discussion as you see fit.  
The length of the interview is estimated to be about 30 minutes, unless you choose to 
extend the time. The researcher may contact you later in the study to answer specific 
questions or clarify matters discussed. This is expected to take a minimal amount of time. 
 
5. Potential Risks 
There are minimal perceived risks associated with involvement in this research study. 
The study contains no experimental procedures. Participation is totally voluntary. You 
can terminate your participation anytime that you wish. You may also wish to contact the 
researcher, his academic supervisor or the Chairperson of the Utica College Institutional 
Review Board, if you have any questions or concerns about your rights as a participant. 
Contact information is included at the end of this form. 
 
6. Potential Benefits 
There is no monetary benefit for my participation in this survey. This research will aid in 
understanding of predatory home equity lending victimizing senior citizens and help to 
provide a basis for the policy recommendations made as a result of this research. 
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7. Guarantee of Confidentiality 
To insure your confidentiality, the researcher will maintain any notes or other data related 
to an interviewee on a confidential basis. At no time will your name appear on any 
material or reports of the research findings (including web-site postings of the results, 
conference presentations, or professional publications). Materials associated with this 
study will be stored under lock and key in the researcher’s home office. Your signed 
consent form (this document) will be stored separately from your data to insure complete 
confidentiality. At the conclusion of this study, all materials will be destroyed using 
secure methods. 
 
8. Withdrawal from Participation 
Participation in this study is voluntary. If you decide to participate, you are free to 
withdraw your consent and to discontinue your participation at any time. 
 
9. Offer to Answer any Questions 
If you have any questions about the procedures or any of your rights at any time, please 
do not hesitate to ask. If you think of a question later, please feel free to contact any of 
the people listed at the end of this form. All questions about the procedures and this study 
in general will be answered. However, some questions may not be able to be answered 
until after you have completed the procedures to insure that your responses will not be 
affected by your knowledge of the research. 
 
10. Procedure in Case of Injury 
If, at any time, you believe that you may have been injured as a result of this research, 
please contact any of the people enumerated at the end of this form. 
 
11. Participant’s Statement 
I am voluntarily making the decision to participate and am at least eighteen years of age. 
My signature certifies that I have read and understand the aforementioned information. 
My signature also certifies that I have had an opportunity to discuss this study with the 
research investigator and had all of my questions answered to my satisfaction. I 
understand that by signing this document, I waive no legal rights. I also know that I will 
receive a copy of this consent forms for my records.  
 
_______________________________________________ 
Participant’s Printed Name 
 
_______________________________________________ _________________ 
Participant’s Signature      Date 
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Research Investigator’s Statement 
In my judgment, the aforementioned participant is voluntarily and knowingly giving 
informed consent and possesses the legal capacity to do so. 
_ 
Researcher’s Name: Donald L. Scanlon 
 
_______________________________________________ _________________ 

Researcher’s Signature      Date 
 
Research Investigator: Donald L. Scanlon            610/867-3526 - dscanlon@scanloncpa.com 
Research Supervisor: R. Bruce McBride, Ed.D. 315/792-3808 - rmcbride@utica.edu  
Chairperson:  R. Scott Smith, Pd.D.    315/792-3240 - rsmith@utica.edu 
Internal Review Bd. 
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Appendix C 

 Statement of Mary Podelco 

Before the Senate Committee on Banking, Housing and Urban Affairs (Predatory 
mortgage lending: The problem, impact, and responses): 

 

Mr. Chairman, thank you for the invitation to speak here today. My name 

is Mary Podelco and I live in Montgomery, West Virginia. I grew up in West 

Virginia and went through the 6th grade. I moved to Indiana where my husband 

and I worked in factories. I had four children with my husband of 19 years and 

was widowed for the first time in 1967. After I was widowed the first time, I 

moved back to West Virginia and worked as a waitress, paid all my bills and rent 

in cash. When I remarried in 1987, my husband Richard and I were very proud 

that we were finally able to purchase our own small home. He worked as a 

maintenance worker and passed away in June 1994. I became the sole owner. In 

July 1994, I paid off the $19,000 owed on the home from the insurance from my 

husband's death. Before my husband's death, I had never had a checking account 

or a credit card. I had always paid my bills in cash and tried to be an upstanding, 

responsible citizen. I do not drive and never owned a car. 

In 1995, I received a letter from Beneficial Finance offering to lend me 

money to do home improvements. I thought it was a good idea to put some new 

windows and a new heating system in my home. I signed a loan with Beneficial in 

May 1995. This was the beginning of my troubles. My monthly income at that 

time was $458 from Social Security and my payments were more than half of this. 

They took a loan on my house of about $11,921. The very next month, Beneficial 
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talked me into refinancing the home loan for $16,256. I did not understand that 

every time I did a new loan, I was being charged a bunch of fees.  

I began getting calls from people trying to refinance my mortgage all 

hours of the day and night. I received a letter from United Companies Lending 

telling me that I could save money by paying off the Beneficial loan. On 

September 28, 1995, I signed papers in their office. More fees were added and the 

loan went to $24,300, at an interest rate of 13.5 percent. 

Just a few months later, I received a letter from Beneficial telling me I 

could save money by paying off United and going back to Beneficial. The loan 

was about $26,000. On December 14, 1995, according to the papers, Beneficial 

paid off United again, charging me more fees and costs. In February 1996, 

Beneficial advised me that it was time for me to refinance again. The loan papers 

show that I was charged a finance charge of $18,192 plus other fees and an 

interest rate of 14 percent. By the end of February, I had five different loans in 10 

months. I did not understand that they were adding a lot of charges each time. 

After that I was called by Equity One by telephone to refinance the loan. On May 

28, 1996, I signed papers with Equity One in Beckley, West Virginia. The new 

loan paid off the Beneficial loan—which was for 60 months—and replaced it with 

a loan for $28,850 for 180 months which I understand increased my total loan 

from $45,000 to over $64,000. I got $21.70 cash out of the loan. My monthly 

payments were $355.58. They charged me closing costs of over $1,100. Then on 

June 13, Equity One suggested that I needed another loan to pay off a side debt 

and they loaned me $1,960, at over 26 percent interest. Monthly payments were 
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$79. This loan brought my monthly payments to Equity One to over $434 a 

month. My monthly income at that time was $470. I really could not make the 

payments. My granddaughter had a monthly income from SSI, but by law, I 

cannot use her money for my benefit. 

Then on August 13, Equity One started me on another loan. I was later 

told that Equity One was acting as a broker for an out-of-state lender—Cityscape, 

This new loan was all arranged through the Equity One office to help me by 

lowering my payments. This loan included $2,770 in new fees and costs. There 

were a whole lot of papers with this Cityscape loan that I did not understand. The 

payments were still too much. 

I missed my first payment when my brother died in December 1996. 

Cityscape said they would not take a late payment from me unless I made up for 

the missed payment. I could not do it. Later in 1997, I lost my home to 

foreclosure by Cityscape. I now understand that these lenders pushed me into 

loans I could not pay. Adding all of these fees and costs each time caused me to 

lose my home, one I owned free and clear shortly after my husband died. 

Thank you.  
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Appendix D 

Testimony of “Jim Dough” 

Before the Senate Special Committee on Aging (Testimony of "Jim Dough"): 
Introduction 

Good afternoon. Thank you for inviting me to share my experience as a 

finance company employee. I’ve worked for finance companies for more than 

seven years. My testimony is based on my experience as an employee of three of 

this country’s largest finance companies. Because I still work in the finance 

industry and fear retaliation, I do not wish to reveal my identity; however, 

everything I say today is true. 

During my employment with finance companies, I’ve served as a finance 

officer, assistant branch manager and branch manager. I’ve worked at several 

different branches and under the supervision of many different managers and 

supervisors. I was responsible for supervising branch employees, making 

arrangements with retail dealers for installment loans, servicing loans and 

collecting payments from delinquent customers. 

Targeting Customers 

Finance companies try to do business with blue-collar workers, people 

who haven’t gone to college, older people on fixed incomes, non English-

speaking people and people who have significant equity in their homes. In fact, 

my perfect customer would be an uneducated widow who is on a fixed income—

hopefully from her deceased husband’s pension and Social Security—who has her 

house paid off, is living on credit cards, but having a difficult time keeping up her 
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payments, and who must make a car payment in addition to her credit card 

payments. 

The finance companies I’ve worked for use three primary methods to 

obtain new customers. First, they often send guaranteed loan vouchers to potential 

customers. These vouchers known as “live checks” permit someone to obtain a 

loan between $500 and $3,500 simply by either stopping in at the nearest branch, 

or by signing the back of the check and depositing it at a bank. Second, finance 

companies often run different types of promotions using the mail to seek business 

from new customers. Sometimes the companies offer free contests and prizes to 

entice new customers to take out loans. Third, finance companies obtain many of 

their customers by participating in retail sales installment loans. The finance 

companies arrange to do installment financing with local retail dealers. When a 

retail customer wants to finance the purchase of a stereo, for example, the finance 

company, rather than the retail dealer, actually makes the loan and gains a new 

customer. 

The Initial Flip 

When a finance company obtains a new customer through one of the 

methods I’ve just described, it receives information about a customer’s credit 

history, employment, income, home ownership and debts. As soon as the finance 

company makes that retail loan, for example, a branch employee reviews 

information about the customer, works up a financial plan and contracts the 

customer. Although we would tell customers that we were calling to see if they 

got their merchandise, the real purpose of the call was to solicit the customer into 
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converting the retail installment loan into a more profitable personal loan or home 

equity loan. Going into the call, since you already have all the information on the 

customer, then you can go ahead and work out a payment plan, payment options, 

bill consolidation plans, or home equity plans. We called it the “up-sell” and our 

goal was always to up-sell to the biggest loan possible. The conversion of a retail 

installment, live check or other small loan into a personal or home equity loan is 

also known as a flip. 

To flip one of these small loans into a personal or home equity loan, we 

were trained to sell the monthly “savings,” that is, how much less per month the 

customer would be paying if we flipped the loan. In reality, the “savings” that we 

were trained to sell to customers were just an illusion. The uneducated customer 

would jump for the “savings,” thinking that he would have more money to buy 

other things. What the customer wouldn’t figure out and what we wouldn’t tell 

him is that he would be paying for a longer period of time and in the end would 

pay a whole lot more. 

Flipping Current Borrowers 

Finance companies require branch employees to make contact every three 

months with customers to prevent payoffs and up-sell to bigger loans. At some of 

my branches, we tried to call every one of our real estate customers at least once a 

month. The purpose of these contracts was to flip as many loans as possible. Our 

tactic was to try to gain the trust and confidence of the customer; we typically 

began a telephone solicitation by asking if there were any new events in the 

customer’s life that called for additional money. For our home equity customers, 
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we stressed that the interest on the loan was tax deductible. Because the terms of 

those loans did not usually exceed fifteen years, we told customers that they could 

retire earlier, because their house would be paid off sooner. For our debt 

consolidation customers, we stressed that they could take the money that they 

were saving in their monthly payments and invest in a mutual fund. 

The term “flipping” is commonly used by finance companies. In my 

experience in the industry, flipping was a common practice. We were instructed 

and expected to flip as many loans as possible. One of my supervisors imposed a 

daily requirement that each branch employee obtain at least two applications from 

present borrowers to refinance their loans. In other words, each branch employee 

was supposed to try to flip at least two loans each day. 

When I served as a branch manager, increasing the number of refinance 

loans was a frequent topic at branch manager, district and state-wide meetings. 

Among the things we were taught at these meetings was to target “blue collar” 

workers for loan flips. We were also told to target present customers who were 

delinquent on their loan payments. Delinquent customers made good flipping 

candidates because we could put additional pressure on them. We were instructed 

to tell those customers that they could either bring their account balance current or 

refinance their loan. We knew that these customers would almost always agree to 

refinance because they didn’t have the money to pay their current loan and did not 

want the finance company to institute foreclosure or collection proceedings. 

We were also told to target personal loan customers whose terms had less 

than six months remaining and customers who owed less than 50% of the original 
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principal balance of their loans. I recall one of my supervisors saying that there is 

a point in each loan when the customer starts to pay a significant portion of 

principal instead of mostly interest. We were supposed to try to get the customer 

to refinance at that point in the loan term. 

Flipping loans allows finance companies to charge customers points, that 

is, a percentage of the amount borrowed, on each real estate loan conversion or 

renewal. The practice is to charge the maximum number of points legally 

permissible for each loan and each flip, regardless of how recently the prior loan 

that was being refinanced had been made. The finance companies I worked for 

had no limits on how frequently a loan could be flipped, and we were not required 

to rebate any point income on loans that were flipped. 

Insurance Packing—how is it done? 

Packing is taking insurance products (as many as you can), putting them 

on the loan and then trying to cover them up or gloss over them. Packing is 

shoving as much insurance onto the customer as possible with the customer’s 

knowledge or without the customer’s understanding. 

We attempted to pack insurance during our very first pitch to a new 

customer. For example, we were trained to tell a new retail installment customer 

that we had reviewed the customer’s financial situation and could offer the 

customer a debt consolidation loan that would save the customer money by 

reducing the customer’s monthly payments to creditors. The sales pitch would be 

substantially similar to the following: “Mr. Smith, in reviewing your loan 

application, I see that you have a lot of credit card payments. What if I could save 
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you $550 a month through consolidating your debt into one loan?” I was taught 

that the most effective way to sell insurance was to always include insurance 

products as possible in the monthly payment quote so long as I could quote a 

figure that would be less than the customer’s current outstanding debt obligation. 

Using that method, if the customer did not express interest in my initial quote, I 

could eliminate one insurance product (without telling the customer that I was 

doing this) and give a quote for an even larger monthly savings. For example, if 

the customer rejected my pitch to save him $550 a month, I would eliminate one 

insurance product and respond “Suppose I could save you $600 per month?” 

Usually the more naive the customer, the more insurance I would pack on the loan 

before I made the initial monthly payment quote. The tactic was very effective 

with immigrants and non-English speaking people. Don’t be fooled by training 

manuals. The manuals are written for regulators, but finance company employees 

are trained to ignore the manuals if they expect to make their profit quotas and 

keep their jobs. For example, even though my training manuals discussed quoting 

a monthly payment both with, and without insurance, I was trained by my 

supervisors that unless my conversation was being audited, I should ignore the 

manuals, and always quote the monthly payment on a proposed loan with 

insurance unless the customer specifically asked what the cost would be without 

insurance. The tactic we used at all of the finance companies I worked for was “if 

they [customers] don’t ask, don’t tell.” I heard this phrase often from many of my 

managers and supervisors. 
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The “don’t ask, don’t tell” policy was successful because customers were 

not aware, until closing (if at all), that the loan included insurance. Once a 

customer indicated that we could schedule a closing regarding the loan proposed 

in the telephone solicitation, we merely presented the loan documents with 

insurance included, even though insurance had not been discussed previously. 

Through their training and experience, finance company employees know that 

customers are often desperate for money, and usually will not object to the 

insurance once the loans reaches closing. If customers objected to the insurance at 

closing, we would add more pressure by telling them that if they wanted the loan 

without insurance, it would be necessary to re-do their loan documents and the 

closing would be rescheduled for a later date. That was a half-truth. We could re-

do the documents in a few minutes. It wasn’t really necessary to reschedule the 

closing for a later date, but we knew that customers would be more likely to cave-

in and accept the insurance if they thought that they couldn’t get the money that 

day. In my experience, this was usually enough to persuade the customers to go 

through with the closing and take the insurance. When insurance was included 

with the loan, our computer programs automatically calculated the maximum 

amount of insurance as provided by state law. The amount of insurance coverage 

on the loan was never arrived at through negotiation with a customer. 

Why did we pack insurance? 

Insurance sales are very important to finance companies. My supervisors 

often used phrases like “Insurance drives profits.” One of my supervisors said that 
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insurance was more important to our company’s profitability than its spread on 

interest rates. 

Because insurance sales are so important to the bottom line, finance 

companies require that their employees meet goals and quotas regarding 

insurance. Insurance sales are tracked by dollar volume, penetration rates, and 

premium-to-volume ratios. For example, one of my employers required that its 

branches maintain an 80% penetration rate for credit life (that is, employees were 

expected to sell credit life insurance in at least 8 out of every 10 loans). My 

employers always made it clear that I would not keep my job unless I fulfilled my 

insurance sales quotas. 

Finance companies also provide additional rewards for employees who 

meet or exceed their insurance sales quotas. All of my finance company 

employers had a quarterly bonus system. Part of my bonus depended on whether 

my branch met its insurance sales quotas. All of my finance company employers 

also ran quarterly insurance sales contests. We would be eligible for contest 

awards if we exceeded quotas regarding insurance penetration and insurance sales 

volume. 

Conclusion 

I am glad that I no longer work for a finance company. If they want to 

keep their jobs, finance company employees must flip and pack loans. They are 

under enormous pressure to meet quotas regarding loan volume, repeat business 

and insurance sales. In fact, the pressure to produce loan volume and insurance 

sales is so great that on many occasions, I’ve seen finance company employees 
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commit forgery on a massive scale. These employees have forged everything 

from insurance forms, RESPA documents, income verification forms, and even 

entire loan files. These practices have always disturbed me, and I hope that 

something can be done to make finance company customers more aware of these 

practices so that they can keep from becoming victims of flipping and packing 

scams. 
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Appendix E 

H.R. 3915--The Mortgage Reform and Anti-Predatory Lending Act of 2007 

H.R. 3915 was passed in the House of Representatives on November 15, 2007 by 

a vote of 291 to 127. As of February 22, 2008, the bill has been referred to the U.S. 

Senate Committee on Banking, Housing, and Urban Affairs. This legislation addresses 

many issues related to predatory mortgages (House Committee on Financial Services, 

2007). 

Major Provisions 

1. Licensing system for mortgage loan originators. 

a. All mortgage brokers and bank employees that originate loans 

would be licensed and registered: 

i. Require limited background checks. 

ii. Establish minimum standards for pre-licensing education 

and written tests for licensing. 

iii. States would have a choice between two registration 

systems: 

1. Establish their own registration and enforcement 

systems. 

2. Require that originators participate in a national 

system to be administered by the Department of 

Housing and Urban Affairs. 

2. Residential Mortgage Loan Origination Standards: 
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a. Establishment of a Federal duty of care for all mortgage 

originators: 

i. Making a good faith determination that the borrower has 

the reasonable ability to repay the loan. 

ii. The borrower receives a “net tangible benefit” in the case 

of a refinance loan. 

iii. Make full disclosures to customers. 

iv. Certifying to lenders that they (the originator) have 

complied with the origination requirements. 

v. Include a mortgage originator’s unique identifier in loan 

documents in order to enable later determination of the 

identity of the person preparing or responsible for the 

document. 

b. Prohibition on steering incentives. 

i. The receipt or payment of yield spread premiums or any 

equivalent compensation would be prohibited. 

ii. Originators would be prohibited from: 

1. Steering a customer to a loan the he does not have a 

reasonable ability to repay. 

2. Steering a customer from a prime loan to a non-

prime loan. 
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3. Prohibit practices that promote disparities between 

customers of equal credit worthiness based on race, 

ethnicity, age, etc. 

iii. Provides remedies of up to three times broker fees plus 

costs. 

3. Minimum standards for all mortgages: 

a. Requires lenders to make a reasonable determination that the 

borrower has a reasonable ability to repay and establishes specific 

standards for making this determination. 

b. Requires that all borrowers receive a “net tangible benefit” from 

any refinance loan. 

c. Provides a “safe harbor” that provides that the minimum standards 

are deemed to be met, which will not be subject to rebuttal, in the 

cases where a loan is either a: 

i. Qualified mortgage—a prime loan that meets several 

standards or is an FHA or VA loan. 

ii. Qualified safe harbor mortgage. 

iii. Documented consumer income. 

iv. Underwriting is based on a fully indexed maximum interest 

rate and takes into account insurance and taxes on the 

property. 

v. One of the following: 

1. Fixed payment for at least five years. 
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2. A variable-rate loan where the APR varies less than 

3% over the interest-rate index. 

3. Does not exceed an interest rate prescribed by 

future regulations. 

d. Assignee/Securitizer Liability (does not apply to trusts and 

investors): 

i. Customers would have a cause of action against securitizers 

and assignees for loans that violate the minimum standards 

with some restrictions. 

4. Provides limited defenses to foreclosure. 

5. Provides limited preemption of state laws: 

a. Only preempts state laws relating to assignee/securitizer laws. 

b. States may pass laws or add remedies relating to the liability of 

other parties. 

c. Does not preempt actions based upon fraud, misrepresentation, 

deception, false advertising or civil rights laws. 
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Table 1 

Borrower Loan Perceptions 

 Originated by 

Attribute Broker Lender 

Percent of all loans 49% 39% 

Percent of subprime loans 33% 17% 

Percentage of borrowers who were divorced 58%  

Percentage of borrowers who were married 40%  

Percentage of borrowers who were black 64%  

Percentage of borrowers who were Asian or Pacific 

Islander 

 

66% 

 

Percentage of borrowers who were white 38%  

Percentage of borrowers who were female 46%  

Percentage of borrowers who were male 43%  

Lender originated contact 56% 24% 

Relied on broker lender to find best mortgage 70% 52% 

Responded to advertisements 40% 31% 

Paid points for mortgage 25% 15% 

Loan had a prepayment penalty 26% 12% 

Loan refinanced 2-3 times in last 3 years 32% 19% 

Refinanced with same lender or broker 16% 40% 
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Table 1 (cont’d) 

 

 

Borrower Loan Perceptions 

 Originated by 

Attribute Broker Lender 

“Somewhat” or “very” likely to refinance within next 12 

months to get cash back 

 

14% 

 

8% 

“Somewhat” or “very” likely to refinance within next 12 

months to get consolidate debt 

 

19% 

 

11% 

Believe that the loan received was not the best for them 21% 9% 

Believed that rates and terms were not fair 23% 8% 

Believe that they did not receive accurate and honest 

information 

 

19% 

 

7% 

Received worse loan than expected 20% 8% 
 

NOTES:  From Kim-Sung, K., & Hermanson, S. (2003, January). Experiences of older refinance mortgage loan 
borrowers: Broker- and lender-originated loans. Washington: AARP Public Policy Institute. Retrieved 
August 16, 2007 from http://www.aarp.org/research/credit-
debt/mortgages/experiences_of_older_refinance_mortgage_loan_borro.html. 
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Table 2 

Top Subprime Servicers at September 30, 2007 

Loan Service Volume  

(billions) 

 

Company 

9/30/07 9/30/06 

Countrywide Financial Corp. $120.6 $114.5 

Chase Home Finance $75.0 $80.6 

Citifinancial $64.6 $63.8 

Option One Mortgage Corp. $62.3 $74.3 

Ocwen Loan Servicing, LLC $55.7 $50.1 

Home Loan Services, Inc $51.9 $43.9 

Wells Fargo Home Mortgage $51.2 $49.8 

Homeq Servicing Corp. $49.1 $42.2 

Litton Loan Servicing, Inc. $46.0 $48.9 

Residential Capital (GMAC) $44.2 $53.5 
 

NOTES:  From  Mortgage Servicing News. (2008). Top subprime servicers at Sept. 30, 2007. Retrieved January 14, 
2008, from http://www.mortgageservicingnews.com/plus/data/subprime_servicers.html 
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Table 3 

Remedies for Abusive Terms and Practices 

 Problem 

Statute Remedy for Weakness 

The Depository Institutions Deregulations and Monetary 
Control Act  

Limits state 
regulatory 
power 

Alternative Mortgage Transaction Parity Act 

 

Limits state 
regulatory 
power 

Equal Credit Opportunity Act 

Targeting 
minorities  

Federal Trade Commission Act 

Up selling, 
collections  

Fair Credit Reporting Act Collection 

No provision 
against failure 
to report credit 

history 

Fair Debt Collection Practices Act Collection  

 

NOTES:  From Goldstein, D. (1999) Understanding predatory lending: Moving towards a common definition and 
workable solutions: Joint Center for Housing Studies of Harvard University - Neighborhood Reinvestment 
Corporation. Retrieved August 3, 2007 from 
http://www.jchs.harvard.edu/publications/finance/goldstein_w99-11.pdf. 
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Table 4 

Remedies for Information Gaps 

 Problem 

Statute Remedy for Weakness 

Truth in Lending Act (Fair Trade Commission Act) Failure to 
disclose terms: 
itemizing, fees, 
credit insurance, 
traps, structuring 

practices 

Complete 
disclosure not 
required 

Home Ownership and Equity Protection Act (HOEPA) Failure to 
disclose terms; 
loan terms; 
structure for 
high-cost 
mortgages 

Rate triggers 
may be too 

high. Does not 
limit cost of 

fees. 

Real Estate Settlement Procedures Act (RESPA) Failure to 
disclose costs; 
fees for services 
not provided. 

 

  

NOTES:  From Goldstein, D. (1999) Understanding predatory lending: Moving towards a common definition and 
workable solutions: Joint Center for Housing Studies of Harvard University - Neighborhood Reinvestment 
Corporation. Retrieved August 3, 2007 from 
http://www.jchs.harvard.edu/publications/finance/goldstein_w99-11.pdf. 
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Figure 1 

A Hypothetical Predatory Loan 

The loan described in this figure is a hypothetical example of an equity stripping 

predatory loan presented to the Senate Committee on Banking, Housing and Urban 

Affairs. 

Borrower receives  $70,000    

Borrower pays:  Lender's immediate profit: 

Five points                  3,850   Profit to lender   $              3,850  

Closing costs                  1,400   Profit to lender                   1,000  

Credit insurance                  2,200   Commission                    1,000  

Total loan amount  $            77,450   Total profit   $              5,850  

    

Assumed interest rate of 12% with a 30 year term - Monthly payment--$796.66 

    

Assume that the loan is refinanced every three years  

    

 
ORIGINAL 
LOAN 

REFI #1 @ 
THREE YRS 

 REFI #2 @  
SIX YRS 

    

Value to homeowner  $            70,000   $                     -   $                     -  

    

Payoff of prior loan   $            76,495   $            83,107  

    

Loan with 10%     

points & fees  $            77,450   $            84,145   $            91,300  

Home equity lost    

at closing  $           (7,450)  $         (14,145)  $         (21,300) 

Total amount paid    

by homeowner    $            28,680   $            59,839  
 

NOTES:  From: Increase in predatory lending and appropriate remedial actions. Hearing before the Committee on 
Banking, Housing and Urban Affairs. , United States Senate. 105th Cong., 1st Sess. (2001) (Testimony of Irv 
Ackelsberg written by Margot Saunders). Retrieved August 20, 2007 from 
http://www.nclc.org/initiatives/predatory_mortgage/sen_mortg.shtml.
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Figure 2 

Current State Laws 

State Statutory Citation 
Flipping 
Banned 

Negative 
Amortization 
Banned 

Prepayment 
Penalties 
Banned 

Financing 
Credit 

Insurance 
Banned 

Consumer 
Credit 
Counseling 
Provision 

High Debt to 
Income Ratio 
Provision 
(ability to 
repay loan) 

Arkansas 
Ark. Stat. Ann. §23-53-101 et 
seq. X X   X 

3
rd
 party 

required 
Give due 
regard 

California 
Cal. Financial Code §4970 et 
seq. and §4973 et seq. X X     Disclosure 

Presumption 
at 55% 

Colorado 
Colo. Rev. Stat. §5-3.5-101 et 
seq. and §38-40-105 X X     Notification 

Give due 
regard 

Connecticut 
Conn. Gen. Stat. §36a-746 et 
seq. and §36a-521   X     Notification 

Presumption 
at 50% 

D.C. 
D.C. Code Ann. §26-1114. and 
§26-1151.01 et seq.   X X     

Give due 
regard 

Florida Fla. Stat. §494.0078 et seq. X X     Notification 
Give due 
regard 

Georgia Ga. Code §7-6A-1 et seq. X X   X 
3
rd
 party 

required 
Presumption 
at 50% 

Illinois 
Ill. Rev. Stat. ch. 815, 137/1 et 
seq. and ch. 765, 77/70 X X   X Notification 

Presumption 
at 50% 

Indiana 
Ind. Code 4-6-12 and 24-9-1 et 
seq.   X   X 

3
rd
 party 

required 
Give due 
regard 

Kentucky 
Ky. Rev. Stat. §294.010 et seq. 
and §360.100 X X   X Notification 

Presumption 
at 50% 

Louisiana 
La. Rev. Stat. Ann. 6:1096(G) 
and 9:3572.6(C)             
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State Statutory Citation 
Flipping 
Banned 

Negative 
Amortization 
Banned 

Prepayment 
Penalties 
Banned 

Financing 
Credit 

Insurance 
Banned 

Consumer 
Credit 
Counseling 
Provision 

High Debt to 
Income Ratio 
Provision 
(ability to 
repay loan) 

Maine 

Me. Rev. Stat. Ann. tit. 9-A, §2-
509, tit. 9-B, §429; tit. 9-A, §8-
103, §8-206-A, tit. 9-A, §10-102 
and tit. 33, §506, 2007 Chapter 
273 X X X X 

3
rd
 party 

required 
Give due 
regard 

Maryland 

Md. Commercial Law Code 
§12-127, 12-311, 12-409.1 and 
12-1029 X X   X 

3
rd
 party 

required 
Presumption 
at 45% 

Massachusetts 
Mass. Gen. Laws Ann. 
ch.183C, 1 et seq.   X X   

3
rd
 party 

required 
Presumption 
at 50% 

Michigan 
Mich. Comp. Laws §445.1631 
et seq.   X   X Notification   

Minnesota 
2007 Chapter 18 Minn. Stat. 
§58.137 X       Notification 

Requires 
verification 

Missouri Mo. Rev. Stat. 375.937             

Montana Mont. Code Ann. §32-5-306             

Nebraska 
Neb. Rev. Stat. §45-702, 45-
704 and 45-705       X     

Nevada 
Nev. Rev. Stat. §598D.010 et 
seq.     X X   

Give due 
regard 

New Jersey 
N.J. Rev. Stat. 46:10B-22 et 
seq.   X   X 

3
rd
 party 

required   

New Mexico 
N.M. Stat. Ann. §58-21A-1 et 
seq. X X X X 

3
rd
 party 

required 
Give due 
regard 

New York N.Y. Banking Law 6-l X X   X Notification 
Give due 
regard 
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State Statutory Citation 
Flipping 
Banned 

Negative 
Amortization 
Banned 

Prepayment 
Penalties 
Banned 

Financing 
Credit 

Insurance 
Banned 

Consumer 
Credit 
Counseling 
Provision 

High Debt to 
Income Ratio 
Provision 
(ability to 
repay loan) 

North Carolina 

N.C. Gen. Stat. §24-1.1E and 
§24-10.2 and §53-243.01 et 
seq. X X     

3
rd
 party 

required 
Presumption 
at 50% 

Ohio 

Ohio Rev. Code Ann. 
§1322.062, §1322.07, 
§1322.08, §1345.01 et seq. and 
§1349.25 et seq. X X   X   

Give due 
regard 

Presumption 
at 50%  

Oklahoma 
Okla. Stat. tit. 14A, §3-204 and 
tit. 59, §2081 et seq. X X       

Give due 
regard 

Pennsylvania 
Pa. Cons. Stat. 63, §456.101 et 
seq.         Notification 

Presumption 
at 50% 

Rhode Island 
R.I. Gen. Laws §34-23-5 R.I. 
Gen. Laws §34-25.2-1 et seq X X   X 

3
rd
 party 

required 
Presumption 
at 50% 

South Carolina 
S.C. Code Ann. §37-23-10 et 
seq. X X   X 

3
rd
 party 

required 
Presumption 
at 50% 

Tennessee 
Tenn. Code Ann. §45-20-101 et 
seq. X X       

Presumption 
at 50% 

Texas 

Tex. Finance Code §343.001 et 
seq. and Tex. Gov. Code 
§2306.001 et seq.   X X     

Give due 
regard 

Utah 
Utah Code Ann. §61-2d-101 et 
seq.   X   X Notification   

Virginia 
Va. Code §6.1-422.1 and §6.1-
422 X           

Washington 
Wash. Rev. Code §31.04 et  
seq       
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State Statutory Citation 
Flipping 
Banned 

Negative 
Amortization 
Banned 

Prepayment 
Penalties 
Banned 

Financing 
Credit 

Insurance 
Banned 

Consumer 
Credit 
Counseling 
Provision 

High Debt to 
Income Ratio 
Provision 
(ability to 
repay loan) 

West Virginia W. Va. Code §31-17-1 et seq.       

Wisconsin 
Wis. Stat. Ann. §428.202 et 
seq. X X   X Notification 

Give due 
regard 

 
 
NOTES:  From National Conference of State Legislatures. (2007, July 26). Predatory mortgage lending - current state laws. Retrieved January 31, 2008, from 

http://www.ncsl.org/programs/banking/predlend_intro.htm 
 

Definitions of provisions: 
Flipping:  Refinancing an existing mortgage loan with no benefit to the consumer; also referred to as churning. 
 
Negative amortization:  Payment terms under which the outstanding principal balance will increase at any time over the course of the 
loan because the regular periodic payments do not cover the full amount of interest due or terms under which the aggregate amount of 
the regular periodic payments would not fully amortize the outstanding principal balance. 
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Figure 3 

Current State Mortgage Broker Licensing Requirements 

State 
License  
Required 

Education 
Required 

Test 
Required 

Experience 
Required 

Continuing 
Education 
Required 

Minimum 
Surety 
Bond 

Minimum 
Net 
Worth Comments 

Alabama Yes       
 

Alaska No        

Arizona Yes Yes Yes Yes  $10,000     

Arkansas Yes     $50,000 $25,000  

California Yes Yes Yes   $25,000   

Colorado Yes        

Connecticut Yes     $40,000   

Delaware Yes     $25,000   

D.C. Yes      $12,500   

Florida Yes Yes Yes      

Georgia Yes     $50,000 $25,000 Audited fin. stmts. 

Hawaii Yes   Yes  $15,000   

Idaho Yes   Yes  $25,000   

Illinois Yes     $20,000 $35,000  

Indiana Yes Yes   Yes $50,000   

Iowa Yes     $15,000  Audited fin. stmts. 

Kansas Yes    Yes $50,000   

Kentucky Yes Yes    $50,000  CPA prep’d fin. stmts 

Louisiana Yes  Yes   $50,000 $50,000 Net worth or bond 

Maine Yes     $10,000    
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State 
License  
Required 

Education 
Required 

Test 
Required 

Experience 
Required 

Continuing 
Education 
Required 

Minimum 
Surety 
Bond 

Minimum 
Net 
Worth Comments 

Maryland Yes   Yes  $15,000  
 
Audited fin. stmts. 

Massachusetts Yes        

Michigan Yes     $25,000   

Minnesota Yes     $50,000   

Mississippi Yes  Yes Yes Yes $25,000  Test or experience 

Missouri Yes     $20,000   

Montana Yes  Yes  Yes $25,000  Test or experience 

Nebraska Yes     $50,000   

Nevada Yes    Yes    

New Hampshire Yes     $20,000  Audited fin. stmts. 

New Jersey Yes     $100,000 $50,000  

New Mexico Yes     $25,000   

New York Yes     $10,000    

North Carolina Yes Yes Yes  Yes $50,000   

North Dakota Yes        

Ohio Yes   Yes  $50,000   

Oklahoma Yes  Yes Yes     

Oregon Yes Yes    $25,000   

Pennsylvania Yes    Yes    

Rhode Island Yes   Yes  $10,000    

South Carolina Yes Yes  Yes  $10,000   
Experience or 
education 
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State 
License  
Required 

Education 
Required 

Test 
Required 

Experience 
Required 

Continuing 
Education 
Required 

Minimum 
Surety 
Bond 

Minimum 
Net 
Worth Comments 

South Dakota Yes       
 

Tennessee Yes   Yes   $25,000  

Texas Yes 
Yes 

Yes     
Experience or 
education 

Utah Yes 
Yes 

Yes   $25,000  
Experience or 
education 

Virginia Yes     $25,000   

Vermont Yes     $10,000    

Washington Yes     $20,000   

West Virginia Yes     $50,000 $10,000 FICO score > 575 

Wisconsin Yes        

Wyoming Yes     $25,000   

 
NOTES: From MortgageNewsDaily. (n.d.). Mortgage broker licensing--protecting consumers with mortgage license requirements. Author:  .Retrieved February 29, 2008, from 

http://www.mortgagenewsdaily.com/mortgage_license/ 
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Figure 4 

Summary of Interviewee Responses to Interview Questions 

Question # Question Subject 2041 Subject 3781 Subject 9536 

1 

Do you agree with the 
definition of predatory 
lending? Yes 

That’s as good definition 
from what I’ve seen. Yes 

2 What is your involvement 
with older citizens? 

As customers. Supervises a 
reverse mortgage specialist 

Director of state agency 
dealing with senior issues.  

Subject primarily works 
with low income people 
and people of color 

3 How long have you been 
involved with this group? 

Six years Director of state agency for 
six year. 20+ years at a 
regional agency before 
that. 

25+ years 

4 Do you believe that older 
Americans rely too heavily 
on “experts”? 

Sometimes.  Yes. When seniors are 
unfamiliar with something, 
they will rely on experts. 
This is how they were 
brought up. 

Probably. Many borrowers 
rely on brokers and don’t 
understand that they are 
not independent agents. 

5 Do you believe that 
society, in general, takes 
unfair advantage of 
seniors? 

Some, but not all. Concern, 
particularly about elder’s 
children siphoning off 
funds. People who do this 
“Should be thrown in jail!” 

Yes. Financially, 
physically, ageism, rights. 
We tend to ignore senior’s 
complaints. Seniors are as 
vulnerable as children. We 
remove children from the 
home; but, there is 
frequently no place to 

Believes that seniors are 
actually a privileged class 
when compared with the 
groups with whom he 
works. 
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Question # Question Subject 2041 Subject 3781 Subject 9536 

place them except on the 
streets.  

6 Have you witnessed a 
situation where a mortgage 
lender has taken unfair 
advantage of a senior? 

Former employer – a 
private mortgage broker. 
Would take every 
advantage that he could. 

Not mortgages, per se; but, 
the same industry. 
Encountered strong and 
influential opposition from 
the insurance and financial 
industry when working 
with the state legislature. 

Has witnessed very little of 
this. 

7 Does society have an 
obligation to protect people 
with diminished capacity? 

Of course-no one should be 
taking unfair advantage of 
an older person. 

Yes-but it is very difficult 
to do. Always opposed by 
the affected industry who 
usually wins. Will get 
worse as baby boomers 
age. Question is, “Will 
upcoming seniors advocate 
for themselves.” 

Society has a responsibility 
to do this and probably 
does. 

8 Should an older buyer, a 
family member, or other 
person be able to void a 
mortgage loan 

If the senior wasn’t 
competent to do this. At 
least a court should be able 
to. 

There should be a way 
through the courts. Same 
basis as other people but 
competency should be 
considered. 

Should be counseled and 
educated before agreeing to 
a loan. 

9 How would you protect the 
rights & dignity of an older 
person who is making a 
poor financial decision? 

Try to dissuade them. 
Suggest that they get help 
or attend class. 

In her agency, they try to 
refer seniors to a local 
resource more able to help 
them. 

No input 
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10 Should a lender be required 
to evaluate the suitability 
of a loan to a specific 
buyer? 

Employer no longer makes 
“no doc” loans and 
evaluates all buyers. If the 
loan will be subprime, 
another person evaluates 
the application to 
determine if there is any 
way to make a prime loan. 

The broker should be 
required to do that. Tried to 
pass legislation requiring a 
financial industry to be 
self-regulating, but 
legislation was “watered-
down” to the point of being 
ineffective. 

Absolutely. Very difficult 
to reach agreement when 
working with industry 
representatives. Recounted 
a situation when he was 
working with a group at the 
federal level. Group 
worked very hard and tried 
to come to a compromise 
in this area, but was not 
successful. 

11 Should a mortgage lender 
have an obligation to find 
the best loan for a borrower 
in terms of cost and 
meeting a borrowers 
needs? 

Yes! It’s just not right to 
take advantage of people. 

The broker should be 
required to present a cross-
section of available loans. 
Compares with Medicare 
Drug Program where there 
are software programs to 
help people find the best 
plan for themselves. 
Should do this for loans. 

Absolutely! 
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12 Should broker licensing 
requirements be increased? 

There is no need for 
independent brokers today. 
They should be eliminated. 
Short of that, they should 
be regulated. Not 
supportive of licensing 
everyone. 

We license hairdressers 
and barbers. Should also 
license brokers with a 
reasonable system of self-
regulations. 

There is little meaningful 
control over this group and 
they do pretty much what 
they want. The mortgage 
broker and banking 
industries continue to fight 
very hard to oppose this 
and usually win. 

13 Should there be assignee 
liability for mortgage loans 
that have been securitized? 

This is not appropriate. 
Large percentage of 
applicants in the subprime 
market has no intention of 
paying their loan or any 
other obligations. 

This is a difficult problem-
not sure of how to address 
it. 

Yes. Loose mortgage 
requirements are the cause 
of the current problem. The 
industry should return to 
the days when lenders 
made loans from their own 
funds. Therefore, loans 
were only made to 
qualified buyers. Would 
like to see securitization 
disappear. 

 


